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Part III - Salvors' Remuneration for Provision of  

























































































































DFDGHPLF RYHUVLJKW DQG WR WKH PHPEHUV RI WKH SURJUHVVLRQ ERDUGV IRU WKHLU
FRQVWUXFWLYHFRPPHQWV0RVWRIDOO,ZLVKWRWKDQN&DUOD(VFDODQWH)LVFKHUIRUKHU












&RPSHQVDWLRQ )XQGV DQG0V.LUDQ.KRVOD /HJDO&RXQVHO IRU WKH ,QWHUQDWLRQDO
&KDPEHURI6KLSSLQJ,JUDWHIXOO\DFNQRZOHGJHWKHYDOXDEOHVXJJHVWLRQVJLYHQE\
0U0DUN+RGGLQRWWIRUPHU*HQHUDO0DQDJHURIWKH,QWHUQDWLRQDO6DOYDJH8QLRQ
DQG0U $UFKLH %LVKRS IRUPHU VHQLRU SDUWQHU RI +ROPDQ )HQZLFN DQG:LOODQ
UHJDUGLQJP\UHVHDUFK,RZHDGHEWRIJUDWLWXGHWR3URIHVVRU0DUWLQ6WRSIRUGZKR
HQFRXUDJHGPH WRSXUVXHP\ WRSLFZKHQKHZDVP\ OHFWXUHUDW WKH ,QWHUQDWLRQDO
)RXQGDWLRQRIWKH/DZRIWKH6HD,)/26$FDGHP\LQ+HLQWURGXFHGPHWR



























SKHQRPHQRQ LV JHQHUDOO\ UHIHUUHG WR DV ³HQYLURQPHQWDO VDOYDJH´ ZKLFK LW LV
VXEPLWWHG LV DQDQRPDO\DQGDPLVQRPHU ,W LV WKHUHIRUHSURSRVHG WKDW WKH WHUP
³HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV´ SURYLGHG E\ VDOYRUV LV D EHWWHU DQG PRUH








RQ WKH RWKHU :KLOH WUDGLWLRQDO VDOYDJH ODZ LV VWHHSHG LQ DQWLTXLW\ WKH PDULQH
HQYLURQPHQWZDVQRWPXFKRIDFRQFHUQXQWLOWKHDGYHQWRIRLOWDQNHUVDQGWKHUHIRUH
XQWLO UHODWLYHO\ UHFHQW WLPHV WKHUH ZDV QR OHJDO UHJLPH JRYHUQLQJ VKLSVRXUFH






KHOG WKDW WKH WHUP ³IDLU UDWH´ LQ UHVSHFW RI SD\PHQWV PDGH IRU HTXLSPHQW DQG
SHUVRQDOLQ$UWLFOHRIWKH&RQYHQWLRQGLGQRWLQFOXGHDQHOHPHQWRISURILW7KH
XSVKRW RI WKDW GHFLVLRQ ZDV WKH FUHDWLRQ RI WKH 6&23,& &ODXVH DV DQ RSWLRQDO
DGGHQGXPWRWKH/2)WRUHPXQHUDWHVDOYRUVRQDWDULIIEDVHIRUWKHLUHQYLURQPHQWDO
HIIRUWV

























VDOYRUV GR QRW DFWXDOO\ HQMR\ DQ\ UHVSRQGHU LPPXQLW\ XQGHU WKRVH SURYLVLRQV
EHFDXVHXQGHUWKHFRQYHQWLRQVVKLSRZQHUVFDQEULQJUHFRXUVHDFWLRQVDJDLQVWWKHP
,QFRQFOXVLRQLWLVSURSRVHGWKDWWKHLQWHUQDWLRQDOFRPPXQLW\FRQVLGHUIROORZLQJ
WKHQDWLRQDO OHJLVODWLYHPRGHOV LQ MXULVGLFWLRQV VXFKDV WKH8QLWHG6WDWHV DQG WKH
8QLWHG.LQJGRPZKLFKH[HPSOLI\KRZWKHVHFRQYHQWLRQVVKRXOGEHLPSOHPHQWHG







.H\ZRUGV (QYLURQPHQWDO 3URWHFWLRQ 6HUYLFHV /OR\G¶V 2SHQ )RUP 6DOYDJH
















,Q WKH ODVW VHYHUDO GHFDGHV WKH UDSLG LQFUHDVH LQ WDQNHU WUDIILF ZRUOGZLGH KDV
LQIOLFWHGRQWKHPDULQHHQYLURQPHQWDVHULRXVWKUHDWDQGJLYHQWRWKHVDOYRUDQHZ
GLVSRVLWLRQLQWKHPDULWLPHGRPDLQWKHPRQXPHQWDOWDVNRISUHYHQWLQJRUPLWLJDWLQJ





XQWLOWKHJURXQGLQJLQRIWKH/LEHULDQWDQNHUTorrey Canyon RQ 6HYHQ6WRQHV




WHFKQRVFLHQWLILF IUDWHUQLWLHV FOXHOHVV WKDQNIXOO\ QRW IRU WRR ORQJ 7KH %ULWLVK
*RYHUQPHQWFDXVHGWKHYHVVHOWREHVXQNLQWKHKLJKVHDVIRUIHDURIXQFRQWUROODEOH
SROOXWLRQ
6LJQLILFDQW VKLSVRXUFH SROOXWLRQ GLVDVWHUV LQ VXEVHTXHQW \HDUV XS WR WKH SUHVHQW
WLPHVLQFOXGHWKHAmoco CadizWKHExxon ValdezWKHHavenWKHNagasaki Spirit
WKHAegean SeaWKHBraerWKHSea EmpressWKHErikaWKHPrestigeWKHMont Louis
WKHGrandcampDQGWKHAriadne.7KHXUJHQWQHHGWRSURWHFWWKHPDULQHHQYLURQPHQW
IURP VKLSSLQJ DFWLYLW\ KDV XQGHUVWDQGDEO\ EHFRPH D JURZLQJ FRQFHUQ IRU HYHU\
YXOQHUDEOHFRDVWDOFRXQWU\
6DOYRUVSURFHHGLQJWRWKHDLGRIDOHDNLQJWDQNHUIUHTXHQWO\IDLOHGWRHDUQDUHZDUG





WKHKurdistan, WKHAtlantic Empress DQG WKHPrestige. 7KLVPDODLVH RIPDULWLPH





:KHWKHU RU QRW VDOYRUV VKRXOG EH HQWLWOHG WR DQ\ SULYLOHJHV EH\RQG ZKDW KDV
WUDGLWLRQDOO\EHHQJUDQWHGUDWLRQDOL]HGE\SUDFWLFDODQGFRPPHUFLDOFRQVLGHUDWLRQV
RISROOXWLRQGDPDJHLVURRWHGLQWKHQRWLRQRI³HQKDQFHPHQWRIDZDUGV´ZLWKLQWKH
ERXQGDULHV RI ³QR FXUH QR SD\´ ZKLFK KDG DOUHDG\ EHHQ DGYDQFHG WKURXJK WKH
(QJOLVK FDVH ODZ 7KH SULPH H[DPSOH RI WKH HQWUHQFKPHQW RI HQKDQFHPHQW RI
DZDUGVLVWKHOLIHVDOYDJHZKLFKKLWKHUWRXQGHUWKHWUDGLWLRQDOODZRIVDOYDJHZDV
QRWFRQVLGHUHGWREHSD\DEOHXQOHVVVRPHWKLQJRWKHUWKDQOLIHKDGEHHQVDYHGE\WKH

























WKLV QHZ FRQFHSW LQ SUDFWLFH WKH+XOO DQG0DFKLQHU\ +	0 LQVXUHUV DQG 3	,




RI WKH 6DOYDJH &RQYHQWLRQ  ZLWK WKH DLP RI DGRSWLQJ D QHZ FRQYHQWLRQ

UHIOHFWLQJ JURZLQJ JOREDO FRQFHUQV RYHU VKLSVRXUFH SROOXWLRQ DQG DUWLFXODWLQJ D
UHJLPHUHFRJQL]LQJWKHHQYLURQPHQWDOGLPHQVLRQRIVDOYDJH$WWKHEHKHVWRI,02
WKH &RPLWp 0DULWLPH ,QWHUQDWLRQDO &0, SURGXFHG D GUDIW VDOYDJH FRQYHQWLRQ
)ROORZLQJLWV0RQWUHDO&RQIHUHQFHLQWKH&0,VXEPLWWHGWKHGUDIWWR,02LQ
 WR EH LQFOXGHG LQ WKH GHOLEHUDWLRQV RI WKH /HJDO &RPPLWWHH $IWHU VRPH







Ocean Blessing DQGWKHWDQNHUNagasaki SpiritFROOLGHGLQWKHQRUWKHUQSDUWRIWKH
0DODFFD6WUDLW7KHOcean BlessingVDQNZLWKWKHORVVRIDOOKDQGVRQERDUGWKH
Nagasaki Spirit FDXJKW ILUHDQGFDXVHGVHYHUHSROOXWLRQGDPDJH6HPFR6DOYDJH
WXJV RXW RI 6LQJDSRUH WRZHG WKHNagasaki Spirit LQWR SRUW IRU UHSDLUV IROORZLQJ
ZKLFKWKHUHPDLQLQJFDUJRZDVWUDQVVKLSSHGRQWRWKHPacific Diamond. 7KHYHVVHO
ZDV HYHQWXDOO\ KDQGHG RYHU WR LWV RZQHUV LQ %HODZDQ ,QGRQHVLD 7KH OLWLJDWLRQ
ZKLFKIROORZHGZHQWWKURXJKWZROHYHOVRIDUELWUDWLRQDQGWKUHHOHYHOVRIMXGLFLDO
SURFHHGLQJVFXOPLQDWLQJLQWKH+RXVHRI/RUGVThe Nagasaki Spirit1 LVXQGRXEWHGO\
RIXWPRVWLPSRUWDQFHLQWKHFRQWH[WRIHQYLURQPHQWDOSURWHFWLRQVHUYLFHVSURYLGHG
E\VDOYRUVZKLFKLVWKHWKHPHRIWKLVWKHVLV,QWKLVFDVHWKH+RXVHRI/RUGVKHOG
WKDW ³IDLU UDWH IRU HTXLSPHQW DQG SHUVRQQHO´ LQ $UWLFOH  SDUDJUDSK  RI WKH
&RQYHQWLRQ GLG QRW LQFOXGH D SURILW HOHPHQW0RVW FRQVSLFXRXVO\ /RUG0XVWLOO
VWDWHGLQUHIHUHQFHWRWKH6DOYDJH&RQYHQWLRQWKDW³«WKHSURPRWHUVRI WKH
&RQYHQWLRQGLGQRWFKRRVHDVWKH\PLJKWKDYHGRQHWRFUHDWHDQHQWLUHO\QHZDQG
GLVWLQFW FDWHJRU\ RI HQYLURQPHQWDO VDOYDJH«´ 7KH MXGJPHQW LQVWLJDWHG DQG
EURXJKWWRWKHIRUHIURQWVHYHUDOFRQWURYHUVLHVFHQWHULQJRQWKHVSHFLDOFRPSHQVDWLRQ
UHJLPH LQFOXGLQJSUREOHPVRI LQWHUSUHWDWLRQRI$UWLFOHRI WKH&RQYHQWLRQDQG
SUDFWLFDOFRQVLGHUDWLRQVLQWKHDVVHVVPHQWRIVDOYDJHDZDUGV
7KH MXGLFLDOYLHZFODVKHGZLWK LQGXVWU\SUDFWLFH OHDYLQJDOOPDMRUSOD\HUV LQ WKH
VKLSSLQJ ILHOG GLVVDWLVILHG LQ WKH UHDOL]DWLRQ WKDW D KDUPRQLRXV DSSURDFK WR
GLIIHUHQFHV ZDV QHHGHG ,QGXVWU\ LQWHUHVWV FLUFXPYHQWHG WKH FRXUW GHFLVLRQ DQG
$UWLFOHRIWKH&RQYHQWLRQE\UHVRUWLQJWRDFRQWUDFWXDOPHFKDQLVPLQWKHIRUPRI
WKH6SHFLDO&RPSHQVDWLRQ3	,&OXE6&23,&&ODXVHDVDQRSWLRQDODGGHQGXPWR
WKH /2) WR UHSODFH $UWLFOH  LI LQFRUSRUDWHG DQG LQYRNHG 6LQFH SURSHUW\






XQGHUZULWHUV DQG 3	, LQVXUHUV DUH QRW SDUWLHV WR WKH /2) RU 6&23,& WR DOLJQ
WKHPVHOYHVZLWK6&23,&WKH\UHDFKHGWZR&RGHVRI3UDFWLFHFRQFHUQLQJILQDQFLDO










6DOYRUVVWLOOFRQWHQGWKDW WKHLUZRHVKDYHQRWFRPH WRDQHQG7KHLUYLHZLV WKDW







2IFRXUVH WKHSURSRVDO LVQRWZLWKRXW LWVRSSRQHQWV6KLSRZQHUVDQGWKHLU WKLUG
SDUW\ OLDELOLW\ LQVXUHUV3	,&OXEVVHHPWREHYHKHPHQWO\RSSRVHGWR LW2QWKH
RWKHUKDQGSURSHUW\XQGHUZULWHUVUHFRJQL]HDQHHGIRUODZUHIRUPEXWGRQRWIXOO\
VXSSRUWWKH,68DSSURDFK






ZDV HYHQWXDOO\ WDEOHG DQG GLVFXVVHG DW WKH WK&RQIHUHQFH RI WKH&0, KHOG LQ
%HLMLQJLQ2FWREHUEXWIDLOHGWRDWWUDFWVXIILFLHQWVXSSRUW8QGHUVWDQGDEO\WKH
,68 LV GLVDSSRLQWHG EXW KDV FRQWLQXHG LWV TXHVW IRU D V\VWHP RI VWDQGDORQH
HQYLURQPHQWDOVDOYDJHDZDUGVWKURXJKRWKHUDOWHUQDWLYHDSSURDFKHV
7RSXWLWLQVXPPDU\WKHOHJDOLPSOLFDWLRQVRIHQYLURQPHQWDOSURWHFWLRQVHUYLFHV





SURPRWHG E\ WKH ,68KDV QRW UHFHLYHGZLGHVSUHDG UHFRJQLWLRQ EXW LV VWLOO EHLQJ

SXUVXHGE\LWVSURWDJRQLVWVDQGLVLQWKHSURFHVVRIHYROXWLRQ:KHWKHULWZLOOJDLQ
XQLYHUVDO DFFHSWDQFH UHPDLQV WR EH VHHQ EXW WKH FRQWURYHUV\ KDV SURYLGHG WKLV
DXWKRUWKHLPSHWXVIRUWKLVZRUN
3UHPLVH
7KLV WKHVLV LV SULPDULO\ FRQFHUQHG ZLWK VDOYDJH DOEHLW VSHFLILFDOO\ DERXW WKH
LPSOLFDWLRQV RI LWV HQYLURQPHQWDO GLPHQVLRQ LQ WKH SUHVHQW PLOLHX %XW LW LV
UHFRJQL]HGWKDWVDOYDJHODZLVROGODZJRLQJEDFNPLOOHQQLDZKHUHDVWKHODZRIVKLS
















DGHTXDF\ RI SD\PHQWV PDGH WR VDOYRUV IRU SURYLGLQJ HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHV ,Q YLHZ RI WKH FRQWURYHUV\ SRVLQJ DQ XQGHVLUDEOH LPSHGLPHQW WR WKH
VPRRWKQHVVRIJOREDOVKLSSLQJDFWLYLWLHVWKHXOWLPDWHJRDOLVWRSURSRVHDQDPHQDEOH
OHJDOVROXWLRQ$WWKLVHDUO\MXQFWXUHLWLVSRVWXODWHGWKDWIRUUHDVRQVWKDWZLOOFRPH
WR OLJKW DV WKH WKHVLV XQIROGV WKLV DXWKRU SUHIHUV WR XVH WKH WHUP ³HQYLURQPHQWDO
SURWHFWLRQ VHUYLFHV´ DV RSSRVHG WR ³HQYLURQPHQWDO VDOYDJH´ ,W LV UHFRJQL]HG
KRZHYHUWKDW³HQYLURQPHQWDOVDOYDJH´DVMDUJRQKDVJDLQHGFRQVLGHUDEOHIDPLOLDULW\
ZLWKLQWKHPDULWLPHFRPPXQLW\DWODUJHZKLFKPDNHVLWVXVHDWWLPHVXQDYRLGDEOH
$V JOHDQHG IURP WKH DERYH D WZRIROG WDUJHW RI LQYHVWLJDWLRQ LV FRQWHPSODWHG







OLJKW WKH DIRUHPHQWLRQHG FHQWUDO SXUSRVH ZRXOG HQFRPSDVV D WKRURXJK
LQYHVWLJDWLRQLQWRWKHHYROXWLRQDQGVWDWHRIWKHH[WDQWODZRIVDOYDJHLQFOXGLQJWKH
OHJDO LPSOLFDWLRQV RI VDOYRUV SURYLGLQJ HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV 7KLV
ZRXOGHQWDLODGHWDLOHGGLVFXVVLRQRQWKHHQYLURQPHQWDOGLPHQVLRQRIVDOYDJHDQG
WKHHYROXWLRQRIWKHODZLQWKDWILHOGXSWRWKHstatus quo,WZRXOGDOVRLQFOXGHD
GHWDLOHG H[DPLQDWLRQ RI WKH FRUUHVSRQGLQJ ODZ RI VKLSVRXUFH SROOXWLRQ OLDELOLW\
SHUWDLQLQJWRVXFKVHUYLFHVDQGFRPSHQVDWLRQIRUSROOXWLRQGDPDJHDVVHWRXWLQWKH
UHOHYDQWFRQYHQWLRQVWKHGHFLGHGFDVHVLQGLIIHUHQWMXULVGLFWLRQVDQGWKHVRFDOOHG
³)XQG MXULVSUXGHQFH´ &RPSHQVDELOLW\ LQ UHVSHFW RI HQYLURQPHQWDO GDPDJH DQG
HFRQRPLFORVVHVZLOOEHH[DPLQHGLQWKLVFRQWH[W$VVRFLDWHGZLWKERWKWKHVHOLQHV
RILQYHVWLJDWLRQWKHLVVXHRILQGHPQLILFDWLRQRIVDOYDJHFKDUJHVE\SURSHUW\LQVXUHUV
+	0 DQG FDUJR DQG WKLUGSDUW\ OLDELOLW\ LQVXUHUV 3	, &OXEV LQ UHODWLRQ WR
HQYLURQPHQWDOSURWHFWLRQVHUYLFHVZRXOGQHHGWREHH[DPLQHGDVZHOO
7KHDXWKRULQWHQGVWRSUREHLQWRWKHUHOHYDQWLVVXHVREMHFWLYHO\DQGDQDO\WLFDOO\E\
ORRNLQJ DW WKH RYHUDOO EHQHILWV DFFUXLQJ WR LQWHUQDWLRQDO VKLSSLQJ DQG WKH
DGYDQFHPHQWRIJOREDOPDULWLPHFRPPHUFHLQOLJKWRIWKHHQYLURQPHQWDOGLPHQVLRQ


















Maritime Transport: The Evolution of International Marine Policy and Shipping Law7RURQWR






$W WKH WK &RQIHUHQFH RI WKH&0, KHOG LQ%HLMLQJ LQ  WKHUHZDV D ODFN RI
DGHTXDWH VXSSRUW IRU WKH ,68SURSRVDO IRU DQ LQGHSHQGHQW HQYLURQPHQWDO DZDUG
6LQFHWKHQWKHUHKDVEHHQQRYLVLEOHPRYHPHQWIURPHLWKHUFDPSLQWKHGHEDWH7KH
SURSRVHG UHVHDUFK LV WKHUHIRUHD WLPHO\ LQLWLDWLYHZKLFKZLOOKRSHIXOO\FRQWULEXWH




WR UDJH1HYHUWKHOHVV UHJDUGOHVV RIZKDWHYHU HYHQWXDOLW\ RFFXUV LQ WKH UHDOP RI










 :KDW LV WKH OHJDO SRVLWLRQ UHJDUGLQJ LQGHPQLILDELOLW\ RI VDOYDJH FKDUJHV
LQFXUUHG LQ UHVSHFW RI SD\PHQWV PDGH WR VDOYRUV IRU HQYLURQPHQWDO
SURWHFWLRQVHUYLFHV"
 :KDWLVWKHOLNHOLKRRGWKDWIXOOUHVSRQGHULPPXQLW\JUDQWHGWRVDOYRUVIRU




ODZ WUDQVODWHV LQWR D EDODQFLQJ RU UHEDODQFLQJ RI ILQDQFLDO JDLQV DQG GHWULPHQWV
DPRQJDQGEHWZHHQHQWLWLHVHQJDJHGLQVKLSSLQJYHQWXUHVIRUH[DPSOHWKHFDUULHU
VKLSSHU UHODWLRQVKLS DQG WKH VKLSRZQHUFKDUWHUHU UHODWLRQVKLS LQ FDUULDJH ODZ
+RZHYHU WKH DXWKRU KDV QR LQWHQWLRQ WR H[WHQG WKLV WKHVLV WR DQ\ TXDQWLWDWLYH




(YHQ VR LQGXVWU\ YLHZSRLQWV WRZDUGV WKH FRQFHSW RI HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHVSURYLGHGE\VDOYRUVPXVWEHWDNHQLQWRFRQVLGHUDWLRQ7KHLQGXVWU\RSLQLRQV
DUHXQGHUVWDQGDEO\VXEMHFWLYHUHIOHFWLQJWKHLQWHUHVWVDQGSHUVSHFWLYHVRIWKHHQWLWLHV




WKH ,68 WRJHWKHU ZLWK WKH SRVLWLRQV WDNHQ E\ VKLSRZQHUV SURSHUW\ LQVXUHUV DQG
OLDELOLW\ LQVXUHUV 7KURXJK H[SODQDWLRQV RI WKH UDWLRQDOH EHKLQG WKH DVVHUWLRQV RI












WRSLF QDPHO\ WKH ODZ RI OLDELOLW\ DQG FRPSHQVDWLRQ IRU VKLSVRXUFH SROOXWLRQ
GDPDJHVDOYDJHODZDQGWKHUHODWHGPDWWHURILQGHPQLILDELOLW\RIVDOYDJHFKDUJHV
WKURXJKWKHODZRIPDULQHLQVXUDQFHLQSDUWLFXODU7KHOHJDOUHVHDUFKPHWKRGRORJLHV




FKDSWHU ZLOO H[DPLQH WKH KLVWRULFDO HYROXWLRQ RI VDOYDJH ODZ DQG LWV XQGHUO\LQJ
SULQFLSOHVLQWHUPVRIOHJDOWKHRU\ZKLFKLQYDULDEO\ZLOOOHDGWRDGLVFXVVLRQRIWKH
³WULXPYLUDWH´RIGDQJHUYROXQWDULQHVVDQGVXFFHVVQDPHO\WKHHVVHQWLDOLQJUHGLHQWV




ODZ WKH Torrey Canyon GLVDVWHU RI  ZKLFK DURXVHG JOREDO PDULQH







XQGHU LQWHUQDWLRQDO FRQYHQWLRQ UHJLPHV JRYHUQLQJ FLYLO OLDELOLW\ IRU VKLSVRXUFH
SROOXWLRQZLOOEHH[SODLQHG
&KDSWHU  FDSWLRQHG ³(QYLURQPHQWDO 'LPHQVLRQ RI 6DOYDJH /DZ 5HIRUP LQ








Christos BitasAtlantic EmpressDQGAmoco CadizDPRQJRWKHUV7KHHYROXWLRQRI
WKHVDIHW\QHWFRQFHSWRI/2)DQGWKHFRQWHPSRUDQHRXVGHYHORSPHQWRIWKH6DOYDJH
&RQYHQWLRQ WRSURYLGH UHVSLWH WR VDOYRUV LQ FDVHV LQYROYLQJGDPDJH WR WKH
HQYLURQPHQWZLOO EH GLVFXVVHG WR SRLQW WR WKH H[WDQW RXWFRPH RI ODZ UHIRUP LQ




LQFOXGLQJ WKH DUELWUDO DZDUGV DQG WKH GHFLVLRQV DW WKH WKUHH OHYHOV RI FRXUWV
FXOPLQDWLQJLQ/RUG0XVWLOO¶VMXGJPHQWLQWKH+RXVHRI/RUGV$FULWLFDODQDO\VLV
RI WKLV FDVH ZLOO EH SUHVHQWHG DV LW PDUNV D WXUQLQJ SRLQW LQ WKH OHJDO UHJLPH
SHUWDLQLQJWRHQYLURQPHQWDOSURWHFWLRQVHUYLFHV$VDUHVXOWRIGLVVDWLVIDFWLRQZLWK
WKHGHFLVLRQ WKHZKROH LQGXVWU\RSWHGIRUDQRQMXGLFLDO UHVROXWLRQRI WKHPDWWHU
WKURXJKWKHFRQWUDFWXDOURXWHIDFLOLWDWHGE\/OR\GV2SHQ)RUPRI6DOYDJH/2)















WR SHUVXDGH WKH LQWHUQDWLRQDOPDULWLPH FRPPXQLW\ WR DFFHSW WKH SURSRVDO IRU DQ
LQGHSHQGHQWHQYLURQPHQWDODZDUGZKLFKIDLOHG7KH&KDSWHUZLOODOVRGHDOZLWKWKH
GHILQLWLRQDO GLOHPPD RI WKH H[SUHVVLRQ ³HQYLURQPHQWDO VDOYDJH´ $UJXDEO\ WKH
DSSHOODWLRQLVPLVOHDGLQJDQGLVDPLVQRPHUSURPSWLQJWKHFKDQJHLQWKHGHVFULSWLRQ
DQGFKDUDFWHUL]DWLRQRIWKHSKHQRPHQRQWRKRZLWLVGHVFULEHGWKURXJKRXWWKHWKHVLV





LQFOXGLQJ+	0 DQG FDUJR LQVXUDQFH DVZHOO DV SURWHFWLRQ DQG LQGHPQLW\ 3	,
LQVXUDQFH 7KH OHJDO VWDWXV RI VDOYDJH FKDUJHV DV DQ LQVXUHG PDULQH ULVN KDV
KLVWRULFDOO\ XQGHUJRQH FKDQJHV ERWK EHIRUH DQG IROORZLQJ WKH HQDFWPHQW RI WKH
PLOHVWRQHOHJLVODWLRQWKH0DULQH,QVXUDQFH$FW0,$RIWKH8QLWHG.LQJGRP
,QGHPQLILFDWLRQRIFKDUJHVIRUVDOYDJHDQGHQYLURQPHQWDOSURWHFWLRQVHUYLFHVXQGHU
WKH /2) DQG LWV DGGHQGXP WKH 6&23,& FODXVH GHVSLWH EHLQJ D FRQWUDFWXDO
DUUDQJHPHQWEHWZHHQVKLSRZQHUVDQGVDOYRUVKDYHFRQVLGHUDEOH LPSOLFDWLRQVIRU




,Q &KDSWHU  WKH VHQVLWLYH LVVXH RI VDOYRULDO QHJOLJHQFH LQ WKH FRQWH[W RI
HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV LV DGGUHVVHG ,W LV QRWHG WKDW DEVHQFH RI




UDWLRQDOH IRU WKH H[LVWHQFH RI D OHJDO UHJLPH IRU VDOYRULDO QHJOLJHQFH2EYLRXVO\
(QJOLVK FDVH ODZ LV SHUXVHG LQ FKURQRORJLFDO IDVKLRQ ZLWK ILQDO ZRUG EHLQJ




















RQO\ DIWHU DOO WKH FKDSWHUV KDYH EHHQ SURSHUO\ UHYLVLWHG DQG YLDELOLWLHV RI WKH
DOWHUQDWLYHVDUHWHVWHG7KHSURSRVDOLIUHFRPPHQGHGIRUFRQVLGHUDWLRQVKRXOGEH



















LQWKHPD[LPlex injustia non est lex, ZKLFKLQHVVHQFHPHDQV ³XQMXVWODZVDUHQRW
ODZV´. 2WKHU UHOHYDQW OHJDOPD[LPV DUH nemo debet esse judex in propria causa 





SULQFLSOHVVXFKDVnullum crimen, nulla poena sine lege WKHUHLVQRFULPHDQGQR
SXQLVKPHQWZLWKRXWDSUHH[LVWLQJSHQDOODZactus non facit reum, nisi mens sit 
rea WKHDFWFDQQRWEHFULPLQDOZKHUHWKHPLQGLVQRWFULPLQDOetc.,QWKHODZRI
FRQWUDFWWKHEDVLFWKHRULHVLQFOXGHIUHHGRPRIFRQWUDFWDFWLQJbona fidei.eLQJRRG
IDLWK DQG pacta sunt servanda PHDQLQJ REOLJDWLRQ WR VHUYH DQ DJUHHPHQW




)ORZLQJ IURP WKHDERYHREVHUYDWLRQV LW LVQHFHVVDU\ WRSUREH LQWR WKHEDVLFDQG













6HD /DZ GDWLQJ EDFN WR  \HDUV DJR 5HPDUNDEO\ VR LW KDV EHHQ KHDYLO\
LQIOXHQFHG E\ (QJOLVK $GPLUDOW\ ODZ LQ VXEVHTXHQW WLPHV ,Q H[DPLQLQJ WKH
XQGHUO\LQJ SULQFLSOHV RI FXVWRPDU\ VDOYDJH ODZ ZKLFK LQILOWUDWHG WKH PRGHUQ
VDOYDJH ODZ JRYHUQHG PDLQO\ E\ FRQYHQWLRQV D GHSLFWLRQ RI WKH GRFWULQHV RI
UHVWLWXWLRQXQMXVWHQULFKPHQWDQGquantum meruitGHULYHGIURPWKHlex maritimaRI
5RPDQ ODZ LV LQGLVSHQVDEOH$UJXDEO\ DV H[SUHVVHG LQ WKH QXPHURXV FDVHV WKDW
VDOYDJH ODZ LV RI D SHFXOLDUO\ HTXLWDEOH FKDUDFWHU HTXLWDEOH SULQFLSOHV URRWHG LQ
(QJOLVKFRPPRQODZDUHDOVRDQDO\]HG,QWHUPVRILWVQDWXUHVDOYDJHODZLVZLGHO\

















WKH UHVHDUFK WRSLF QDPHO\ OLDELOLW\ DQG FRPSHQVDWLRQ IRU VKLSVRXUFH SROOXWLRQ




LQFOXGLQJ WUHVSDVV QXLVDQFH DQG QHJOLJHQFH DQG KRZ WKH\ DUH WHPSHUHG E\
FRQYHQWLRQODZLQWKHILHOGRIVKLSVRXUFHSROOXWLRQDUHGLVFXVVHG,QWHUPVRIWKH
SULYDWHODZRIVKLSVRXUFHSROOXWLRQGDPDJHWKHWKHRUHWLFDOLVVXHVRIDFWLRQDELOLW\
RI FODLPV DQG locus standi RI SROOXWLRQ YLFWLPV DV FODLPDQWV WRJHWKHU ZLWK WKH





LQ WKHSUHVHQWFRQWH[WFROOHFWLYHO\ UHIHUUHG WRDVSURSHUW\ LQVXUDQFHRQ WKHRQH
KDQGDQGSURWHFWLRQDQGLQGHPQLW\3	,LQVXUDQFHRQWKHRWKHU7KHSULQFLSOHRI
LQGHPQLW\DQGWKHQRWLRQVRI³PDULQHULVNV´³PXWXDOLW\´DQGGLUHFWDFWLRQDJDLQVW




7KHUH DUH VHYHUDO DVSHFWV RI OHJDO WKHRU\ VSHFLILF WR WZR PDLQ DUHDV RI SULYDWH
PDULWLPHODZLQYHVWLJDWHGLQWKLVWKHVLVQDPHO\VDOYDJHDQGVKLSVRXUFHSROOXWLRQ









HPSOR\HG LQ UHVSHFW RI D SDUWLFXODU VXEMHFW PDWWHU ZLOO LQYDULDEO\ FRQVLVW RI
WKHRUHWLFDO SHUFHSWLRQV DVVRFLDWHGZLWK WKDW EUDQFK RI ODZ 7R SXW WKHPDWWHU LQ
SHUVSHFWLYHDQGIRUWKHVDNHRIVSHFLILFLW\WKHUHVHDUFKFRQWHPSODWHGIDOOVZLWKLQ
WKHILHOGRIVDOYDJHODZZKLFKKDSSHQVWREHXQLTXHO\PDULWLPHLQFKDUDFWHU,QGHHG
WR EH SUHFLVH WKH VXEMHFW PDWWHU FRQFHUQV WKH SKHQRPHQRQ RI HQYLURQPHQWDO
SURWHFWLRQVHUYLFHVZKLFKGUDZVLQWRFRQVLGHUDWLRQWKHSULYDWHODZDVSHFWVRIVKLS
VRXUFHSROOXWLRQDQGPDULQHLQVXUDQFHODZLQUHODWLRQWRLQGHPQLILFDWLRQRIVDOYDJH









WUDQVIRUP LQWR ODZ $Q\ FRQFOXVLRQ UHODWLQJ WR WKH DGHTXDF\ RU LQDGHTXDF\ RI
SD\PHQW IRUSURYLVLRQRIHQYLURQPHQWDOSURWHFWLRQVHUYLFHV LQYROYHVTXDQWLWDWLYH








DQG SULQFLSOHV QDWLRQDO OHJLVODWLRQ LQWHUQDWLRQDO FRQYHQWLRQV LQVWUXPHQWV para 
droitFDVHODZMXULVSUXGHQFHFRPSULVLQJMXGLFLDOGHFLVLRQVDQGWUHDWLVHVDQGRWKHU
VFKRODUO\ZRUNV,QFLGHQWDOWRWKLVPHWKRGRORJ\LVWKHKHUPHQHXWLFDSSURDFKZKLFK
LV DW RQFH GHVFULSWLYH DQG H[SODQDWRU\ DQG H[WHQGV WR OHJDO DUJXPHQWDWLRQ 7KLV
QRWLRQ LVHPEHGGHGLQ OHJDOGRFWULQHVDQGLVXVHGIRU LQWHUSUHWLQJ OHJDO WH[WV$Q
HVVHQWLDO DQG LQYDULDEOH DVSHFW RI WKH GRFWULQDO PHWKRGRORJ\ LV WKH SXUVXLW RI
GLVFRYHULQJZKDWLVWKHH[WDQWODZUHIHUUHGWRDVdelege lataWRGHWHUPLQHKRZLQ
WKHODVWDQDO\VLVLWPD\QHHGWREHDOWHUHGWRPDNHLWVXIILFLHQWO\FHUWDLQFRKHUHQW
DQGSUHGLFWDEOH IRU WKHEHQHILW RI XVHUV7KHYHUDFLW\ DQG LQGLVSHQVDELOLW\RI WKH
GRFWULQDO RUGRJPDWLFPHWKRG LV WKHPDLQ MXVWLILFDWLRQ IRU LWVXVH DV WKHSULPDU\
PHWKRGRORJ\LQOHJDOUHVHDUFK,QFLGHQWDOO\WKHWHUP³GRJPDWLF´LVOHVVIDYRXUHGLQ

























SDUWLFXODUL]HGE\WKH lex mercatoriaDQG lex maritima7KHKLVWRULFDODSSURDFKWR
OHJDOUHVHDUFKFDQWKXVEHGHVFULEHGDVDYHUWLFDODSSURDFKLQWHUPVRIPHWKRGRORJ\










VRXUFH SROOXWLRQ DQG LQGHPQLILFDWLRQ RI VDOYDJH FKDUJHV ZLOO EH RI VLJQLILFDQW
FRQVLGHUDWLRQ 7KH UHOHYDQW FXVWRPDU\ ODZ RI VDOYDJH DQG WKH LQWHUQDWLRQDO
FRQYHQWLRQODZRQVDOYDJHDQGOLDELOLW\DQGFRPSHQVDWLRQLQUHVSHFWRIVKLSVRXUFH
SROOXWLRQ DV ZHOO DV DOO WKH UHOHYDQW FDVH ODZ ZLOO FRPSULVH WKH PDLQ WRROV RI
LQYHVWLJDWLRQ,QDGGLWLRQUHIHUHQFHVZLOOEHPDGHWRDXWKRULWDWLYHVFKRODUO\ZULWLQJV
RQWKHVHVXEMHFWV7KHFDVHODZMXULVSUXGHQFHZLOOPDLQO\FRPSULVH(QJOLVKMXGLFLDO




7KHGRFWULQDOPHWKRGHPEUDFHVGLVFXVVLRQRQVXEVWDQWLYH OHJDO WKHRU\ZKLFK LQ
WHUPVRIWKHWKUHHWKHPHVFRPSULVLQJWKHHOHPHQWVRIWKHFHQWUDOVXEMHFWPDWWHURI
WKH WKHVLV KDV DOUHDG\ EHHQ DGGUHVVHG (PSOR\LQJ WKH GRFWULQDO PHWKRG WH[WXDO
DQDO\VLVRIYDULHWLHVRIOHJDOPDWHULDOIRUPWKHPDLQVWD\RIWKHLQYHVWLJDWLRQ,QWKH
SUHVHQW FRQWH[W WKH WH[WV LQFOXGH LQWHUQDWLRQDO FRQYHQWLRQV QRQPDQGDWRU\ VRIW







HYHQWXDOO\ OHG WR WKH DGRSWLRQ RI WKH 6DOYDJH &RQYHQWLRQ RI  7KH WZR
&RQYHQWLRQVHVSHFLDOO\WKHDPHQGPHQWVLQWKHODWWHUDORQJZLWKUHOHYDQW travaux 
preparatoiresDUHH[DPLQHGDVRQHRIWKHIRFDOSRLQWV$VIRUVKLSVRXUFHSROOXWLRQ




DQDO\WLFDOO\ 7KH ,02 *XLGHOLQHV RQ 3ODFHV RI 5HIXJH IRU 6KLSV LQ 1HHG RI





WKH QHZO\ HQDFWHG ,QVXUDQFH $FW  DUH LQWURGXFHG WR GHPRQVWUDWH WKH
LQGHPQLILFDWLRQUHJLPHIRUVDOYDJH7KH2LO3ROOXWLRQ$FW23$RIWKH











LQFOXVLRQ RI VSHFLDO FRPSHQVDWLRQ LQ /2)  DQG WKH FUHDWLRQ RI D WDULII LQ
6&23,&
-XGLFLDOFDVHVGLVFXVVHGLQWKLVWKHVLVFRPSULVHPDLQO\(QJOLVKFDVHVZLWKSDUWLFXODU
UHIHUHQFHWRWKHTojo Maru DQGWKHNagasaki SpiritGHDOLQJZLWKWKHHQYLURQPHQWDO
GLPHQVLRQRI VDOYDJH$V D W\SLFDO FRPPRQ ODZ MXULVGLFWLRQ WKH(QJOLVK ODZRI




,W PXVW EH VWDWHG HPSKDWLFDOO\ WKDW PXFK RI WKH OHJDO WKHRU\ SHUWDLQLQJ WR WKH
FXVWRPDU\RUWUDGLWLRQDOODZRIVDOYDJHLVGHULYHGIURP(QJOLVKFDVHODZPXFKRI







LV ZHOOQLJK LPSRVVLEOH IRU D UHVHDUFKHU WR HYHQ EHJLQ WR FRPSUHKHQG WKH OHJDO




ZRUN LQ SDUWLFXODU WKH WZR DFNQRZOHGJHG FODVVLFV LQ WKH ILHOG RI VDOYDJH ODZ
QDPHO\Brice on Maritime Law of Salvage9DQGKennedy & Rose Law of Salvage
7KHSRVLWLRQVWDNHQE\WKHWZRRSSRVLQJFDPSVLQWKHGHEDWHRYHUHQYLURQPHQWDO
SURWHFWLRQVHUYLFHVDUHH[SRXQGHGLQWKLVWKHVLVPDLQO\WKURXJKWKHDSSOLFDWLRQRI




HQYLURQPHQWDO VDOYDJH QXPHURXV SDSHUV ZHUH SUHVHQWHG DQG VSHHFKHV PDGH
H[SUHVVLQJ WKH YLHZV RI WKH FRQFHUQHG VKLSSLQJUHODWHG LQGXVWULHV7KHVH DUH WKH
PDLQ PDWHULDOV XVHG IRU SURELQJ LQWR WKH SRODUL]HG YLHZV DGYDQFHG E\ WKH WZR

7KHFXUUHQWYHUVLRQLV6&23,&
-RKQ5HHGHU(GBrice on Maritime Law of SalvageWK(GLWLRQ/RQGRQ6ZHHW	0D[ZHOO
KHUHDIWHUUHIHUUHGWRDV³%ULFH´




RI HQYLURQPHQWDO VDOYDJH 3UHGLFWLQJ DQ RXWFRPH LV QR GRXEW D IRUPLGDEOH




WR FKDQJHV SDUWLFXODUO\ LQ UHODWLYHO\ UHFHQW WLPHV VLQFH WKH FRGLILFDWLRQ RI WKH
FXVWRPDU\ODZRIVDOYDJHWKURXJKWKH&RQYHQWLRQ7KHQHHGIRUORRNLQJDWWKH
KLVWRULFDO HYROXWLRQ RI WKH VXEMHFW XQIROGHG DW WKH HDUO\ VWDJH RI WKH UHVHDUFK
HQGHDYRXU ,Q WKH FRQWH[W RI VDOYDJH ODZ LW LV QHFHVVDU\ WR DSSUHFLDWH KRZ WKH
SKHQRPHQRQ HYROYHG KLVWRULFDOO\ WKURXJK GHYHORSPHQWV LQPXOWLSOH MXULVGLFWLRQV
VLPXOWDQHRXVO\DQGLQGLIIHUHQWSHULRGV7KHKLVWRULFDODSSURDFKDVDPHWKRGRORJLFDO
WRROLVWKXVLQYDULDEO\LPSRUWDQWDQGKDVEHHQXVHGDOVREHFDXVHRIWKHLQWURGXFWLRQ







































RI DQRWKHU 7KH QRWLRQ RIPDULWLPH VDOYDJH VWHPV IURP DQ DQFLHQW 5RPDQ ODZ
SULQFLSOH WKDW RQH ZKR YROXQWDULO\ ULVNV KLV RZQ OLIH DQG SURSHUW\ WR VDYH WKH
SURSHUW\RIDQRWKHUEHFRPHVHQWLWOHGWRDUHZDUG$QREVHUYDWLRQSHFXOLDUWRVDOYDJH
ODZLVWKDWWKHUHZDUGRUUHPXQHUDWLRQLWVHOILVUHIHUUHGWRDV³VDOYDJH´7KXVWKH
ZRUG KDV WZR GHILQLWLRQDO FRQQRWDWLRQV QDPHO\ WKH VHUYLFH SURYLGHG DQG WKH
UHPXQHUDWLRQSDLGIRULW1RWDEO\WKHVWDWHPHQWPDGHE\WKHOHDUQHG&KLHI-XVWLFH


























7KH UROH RI HTXLW\ LQ WKH HYROXWLRQ RI (QJOLVK VDOYDJH ODZ LV RI UHPDUNDEOH
VLJQLILFDQFH(QJOLVKPDULWLPHODZVFKRODUVDQGMXGJHVKDYHUHSHDWHGO\DWWULEXWHG
WKHRULJLQVRIVDOYDJHODZWRHTXLW\,QFive Steel Barges6LU-DPHV+DQQHQ3
KHOG WKDW ³WKH MXULVGLFWLRQ ZKLFK WKH FRXUW H[HUFLVHV LQ VDOYDJH FDVHV LV RI D
SHFXOLDUO\HTXLWDEOHFKDUDFWHU´/RUG'HQQLQJVXEVHTXHQWO\UHLWHUDWHGWKLVVWDWHPHQW
LQTheTeh Hu.18 ,QThe Beaverford YThe Kafiristan /RUG:ULJKWKHOGWKDW³WKH
PDULWLPHODZRIVDOYDJHLVEDVHGXSRQSULQFLSOHVRIHTXLW\´
7KH SURSRVLWLRQ FRQQHFWLQJ VDOYDJHZLWK HTXLWDEOH SULQFLSOHV UDLVHV WKH TXHVWLRQ
ZKHWKHULQLWVSURSHUFRQWH[WHTXLW\FRQQRWHVIDLUQHVVLQLWVRUGLQDU\VHQVHRUUHIHUV














DQGVWULQJHQF\ ,WRSHUDWHG LQ OLQHZLWKDJHQHUDO VHQVHRI IDLUQHVV UDWKHU WKDQ LQ
WHUPVRIWKHSDUWLFXODUUXOHVRI&KDQFHU\7KHSULQFLSOHVRIVDOYDJHODZVHHPLQJO\
HYROYHG LQ SDUDOOHO DQG VKRZHG FRQVLGHUDEOH DIILQLW\ ZLWK WKH SULQFLSOHV WKDW
HPDQDWHGIURP&KDQFHU\MXULVGLFWLRQ7KHQRWLRQRIHTXLW\LQ&KDQFHU\JUHZLQD
V\VWHPL]HGIDVKLRQDQGHYROYHGLQWRDFRQVROLGDWHGVHWRIUXOHVZKHUHDVHTXLW\LQ




RI WKH FDVH PD\ GHPDQG ,Q RWKHU ZRUGV WKH LQVWLWXWLRQDO UXOHV RI HTXLW\
SURPXOJDWHG E\ &KDQFHU\ DUH DSSOLHG VWULQJHQWO\ +H UHPDUNHG WKDW LQ PDQ\
LQVWDQFHV LWV WHFKQLFDO ULJLGLW\ SUHYHQWHG WKH FRPPRQ ODZ IURP UHQGHULQJ UHDO
MXVWLFHZKLFKZDVOHIWWREHGLVFRYHUHGDQGDSSOLHGE\RWKHUMXULVGLFWLRQV+HIXUWKHU
SRVWXODWHG WKDW WKH $GPLUDOW\ &RXUW GLG QRW SRVVHVV WKH FKDUDFWHU RI D FRXUW RI
























FDVHV EXW WKDW WKHPRUH ULJLG UXOHV RI HTXLW\ GHYHORSHG LQ&KDQFHU\PD\ DOVR EH






















WKURXJK WKH YDULRXV PHGLHYDO PDULWLPH FRGHV RI (XURSH DQG ZDV SUHYLRXVO\
XQNQRZQ WR WKH FRPPRQ ODZRI(QJODQG ,W LV FRQWHQGHG WKDW WKH IXQGDPHQWDO














HVWDEOLVKHG SULQFLSOHV RI 5RPDQ ODZ ,Q WKH FODVVLF FDVH RI Falcke Y Scottish 





WUDYHUVHG WKURXJK WKH PHGLHYDO (XURSHDQ PDULWLPH FRGHV VXFK DV WKH Roles 
d’OleronWKH/DZVRI:LVE\DQGWKRVHRIWKH+DQVHDWLF%DOWLFVWDWHVKDVHYROYHG
LQWHUQDWLRQDOO\DVFXVWRPDU\ODZDQGSUDFWLFHDQGLVFKDUDFWHULVWLFDOO\VLPLODULQFLYLO








LQ 5RPDQ ODZ $V ZHOO UHIHUHQFH LV PDGH WR ³5RPDQ ODZ DQG HTXLWDEOH
IRXQGDWLRQVRIVDOYDJHODZ´E\*HRIIUH\%ULFHUHJDUGHGDVDOHDGLQJFRQWHPSRUDU\
DXWKRULW\RQWKHVXEMHFWRIVDOYDJHODZ
,Q The Calypso,35 6LU &KULVWRSKHU 5RELQVRQ -XGJH RI WKH $GPLUDOW\ &RXUW LQ
VXPPDUL]LQJWKHRULJLQVRIVDOYDJHODZDOOXGHGWRLWVHTXLWDEOHIRXQGDWLRQDQGDOVR

















5RPDQ WLPHV7KH ULJKWZDV VHHPLQJO\EDVHGRQ WKHQRWLRQ WKDW WKH VDOYHG VKLS
VKRXOGUHPXQHUDWH WKHSHUVRQZKRFRQIHUUHG WKHEHQHILW ,W LVDOVRVDLG WKDW WKH
















WKH FDSWLRQ ³6DOYDJH´ LQ WKH IDPRXV WH[W RI)56DQERUQ LQ WKH IROORZLQJ
ZRUGV
:KHUHJRRGVZHUHMHWWLVRQHGWROLJKWHQDVKLSLQSHULO WKHEHWWHURSLQLRQZDVWKDW









FalckeYScottish Imperial Insurance&K'DWSMason YThe Blaireau
&UDQFKDWSSHU0DUVKDOO&-6HHDOVR+XWFKLQVRQ*HRIIUH\Roscoe's 
Admiralty Jurisdiction and PracticeWK(GLWLRQ/RQGRQ6WHYHQV	6RQV/WGDQG6ZHHW	
0D[ZHOO/WGDWS
3URVKDQWR.0XNKHUMHHMaritime Legislation0DOPR:083XEOLFDWLRQVDWSS








VDYLQJDFWV LQ WKHPDULWLPHGRPDLQ DQG UHVFXHRI MHWWLVRQHGFDUJR LV DVPXFKD
VDOYDJHDFWDVLWLVRQHRIJHQHUDODYHUDJH
6XFKZHUH WKH RULJLQV RI RXUPRGHUQ ODZ RI VDOYDJH URRWHG RQ WKH RQH KDQG LQ
SULQFLSOHVHPEHGGHGLQ5RPDQODZDQGPHGLHYDO(XURSHDQ&RGHVDQGRQWKHRWKHU
WKHIRXQGDWLRQVRIHTXLW\YLHZHGIURPWKH(QJOLVKODZSHUVSHFWLYHLQWHUPVRIWKH













SULQFLSOH LQ 5RPDQ ODZ ZKLFK OHJDO V\VWHP KDV SURYLGHG RQH RI WKH VWURQJHVW
LQIOXHQFHVRQWKHODZDGPLQLVWHUHGE\WKH$GPLUDOW\&RXUW
$VDFRQVHTXHQFHRIWKHKLVWRULFDOIXVLRQEHWZHHQHTXLW\DQGWKHFRPPRQODZWKH
GRFWULQH RI UHVWLWXWLRQ KDV LQ D EURDG VHQVH HPHUJHG DV DQ LQWHJUDO SDUW RI WKH
FRPPRQ ODZ LQ FRQWUDGLVWLQFWLRQ WR WKH DGPLUDOW\ ODZ DGPLQLVWHUHG E\ (QJOLVK
FRXUWVLPEXHGZLWKDGPLUDOW\MXULVGLFWLRQ,WLVLQFLGHQWDOO\HYLGHQWWKDWVDOYDJHODZ














YBlackstone47 ZKHUH KH KHOG WKDW ³ QRPDQ FDQEH FRPSHOOHG WR SD\ VDOYDJH
XQOHVV KH FKRRVHV WR KDYH WKH SURSHUW\ EDFN´ ,Q WKH OHDGLQJ FDVH RIFalcke Y 
Scottish Imperial Insurance Co%RZHQ/-KHOG
7KHJHQHUDOSULQFLSOH LVEH\RQGDOOTXHVWLRQ WKDWZRUNDQGODERXUGRQHRUPRQH\
H[SHQGHGE\RQHPDQWRSUHVHUYHRUEHQHILWWKHSURSHUW\RIDQRWKHUGRQRWDFFRUGLQJ







DQG PHUFDQWLOH HQWHUSULVH DQG WKH QDWXUH RI VHD SHULOV LQ FRPELQDWLRQ ZLWK WKH
H[HUWLRQRIFRQVLGHUDEOHVWUHVV WRVDYHSURSHUW\XQGHUH[FHSWLRQDOFLUFXPVWDQFHV
+HUHPDUNV³QRVLPLODUGRFWULQHDSSOLHV WR WKLQJV ORVWXSRQ ODQGQRU WRDQ\WKLQJ
H[FHSWVKLSVRUJRRGV LQSHULODWVHD´ ,W LV WREHREVHUYHG WKDW WKHJHQHUDO UXOH
SRLQWHGRXWE\%RZHQ/-LQWKLVFDVHKDVEHHQLQFUHDVLQJO\YLHZHGDVEHLQJVXEMHFW
WRDQH[FHSWLRQLQWHUPVRIWKHPRGHUQODZRIUHVWLWXWLRQ7KXVRQHZKRUHFHLYHV
EHQHILW DW WKH H[SHQVH RI WKH SODLQWLII LQ VLWXDWLRQVZKHUH WKH SODLQWLIIZRXOG EH
XQMXVWO\ HQULFKHG LV UHTXLUHG WR PDNH UHVWLWXWLRQ WR WKH SODLQWLII 7KH H[FHSWLRQ
HPHUJLQJDVWKHUXOLQJSULQFLSOHLVRQHRIWKHIRXQGDWLRQVRIWKHODZRIVDOYDJH7KXV
WKHJHQHUDOGRFWULQHRIUHVWLWXWLRQUHTXLUHVWKHGHIHQGDQWWRSD\IRUDEHQHILWKHKDV
























KDV FRPPHQWHG WKDW VDOYDJH EHLQJ ³HVVHQWLDOO\ DPDWWHU RIPDULWLPH HTXLW\ 
VKRXOGEHNHSWDSDUWIURPFRPPRQODZRUHTXLWDEOHLGHDVRITXDVLFRQWUDFW´,Q




56 WKDW WKH ULJKW WR D VDOYDJH UHZDUGZDVEDVHGRQ DQ H[SUHVVHGRU LPSOLHG
FRQWUDFWXDO REOLJDWLRQ ,W LV VXEPLWWHG KRZHYHU WKDW DQ\ SURSRVLWLRQ WKDW DQ






















PLVOHDGLQJ DVVRFLDWLRQZLWK FRQWUDFW KDV EHHQ UHMHFWHG LQ  VDOYDJH FDVHV  DQG















DEHQHILWLVSURYLGHGau gratis, i.e., ZLWKRXWWKHH[SHFWDWLRQRIEHLQJUHPXQHUDWHG
,Q RWKHUZRUGV WKH SURYLGHU RI D VHUYLFH LV HQWLWOHG WR DQ DPRXQW TXDQWXP RI
UHPXQHUDWLRQFRQVLVWHQWZLWKWRWKHGHJUHHRIPHULWmeruitRIWKHVHUYLFHDVVHVVHG



























































KDG QRW \HW EHHQ HVWDEOLVKHG EXW ZKHQ LW FDPH WR EH VR LW H[HUFLVHG in rem
MXULVGLFWLRQRYHUPDULWLPHSURSHUW\ZKLFKLQFOXGHGDOOZUHFNZKHWKHUFODLPHGRU




DGPLUDOW\ DQG FRPPRQ ODZ LV OHJLRQ ,W SUHYDLOHG IURP WKH EHJLQQLQJ RI WKH
HVWDEOLVKPHQW RI WKH $GPLUDOW\ &RXUW LQ  DQG ODVWHG WLOO WKH HQG RI WKH
VHYHQWHHQWKFHQWXU\%\WKDWWLPHVDOYDJHMXULVGLFWLRQEHFDPHGHYRLGRIDGPLUDOW\






KRXVHV WKH 6DOYDJH &RQYHQWLRQ RI  7KH VXEVWDQWLYH ODZ RI VDOYDJH WKXV
FRQVWLWXWHVWKHUHOHYDQWSURYLVLRQVRIWKH$FW1HHGOHVVWRVD\WKHFDVHODZRQ






UHIHUHQFH WR WKH H[SODQDWRU\ GHILQLWLRQ RI VDOYDJH 1RWDEO\ WKHUH LV QR ILQLWH
GHILQLWLRQRIVDOYDJHFRQVLGHULQJLWVFRPSOH[LW\7KHGHILQLWLRQRIVDOYDJHLQWKLV























LV LQGLVSHQVDEOH 7LPH DQG DJDLQ LW KDV EHHQ ZRHIXOO\ HYLGHQW WKDW ZLWKRXW WKH
VDOYDJH LQGXVWU\ RSHUDWLQJ HIILFLHQWO\ DQG H[SHGLWLRXVO\ VKLSSLQJZLOO LQHYLWDEOH
FRPH WR DKDOW7KH UHDOLW\ LV GULYHQKRPHHDFK WLPH WKHUH LV D VHULRXV VKLSSLQJ































FRXUWPDGH WKH GUDPDWLF VWDWHPHQW WKDW VDOYDJHZDV DZDUGHG IRU HQGHDYRXU VR
KHURLFWKDWLWLVXQULYDOOHGLQILFWLRQDQGWKHJUHDWMXULVW6WRU\-KHOGLQThe Henry 
Newbank 76
6DOYDJHLWLVWUXHLVQRWDTXHVWLRQRIFRPSHQVDWLRQpro opera et labore,WUDLVHVWR
DKLJKHUGLJQLW\,WWDNHVLWVVRXUFHLQDGHHSHUSROLF\,WFRPELQHVZLWKSULYDWHPHULW
DQG LQGLYLGXDO VDFULILFHV ODUJHU FRQVLGHUDWLRQV RI WKH SXEOLF JRRG RI FRPPHUFLDO
OLEHUDOLW\DQGRILQWHUQDWLRQDOMXVWLFH,WRIIHUVDSUHPLXPE\ZD\RIKRQRUDU\UHZDUG






















«IRU  \HDUV RU PRUH FRPSDQLHV LQFRUSRUDWHG LQ YDULRXV FRXQWULHV DQG ZKRVH
QDPHVDUHKRXVHKROGZRUGVLQWKHVKLSSLQJFRPPXQLW\KDYHFDUULHGRQWKHEXVLQHVV
RI SURIHVVLRQDO VDOYRUV PDLQWDLQLQJ VDOYDJH YHVVHOV DQG VDOYDJH HTXLSPHQW DW
VWUDWHJLFSRLQWV6XFKFRPSDQLHVHPSOR\KLJKO\VNLOOHGSHUVRQQHODQG LWKDVEHHQ
UHFRJQL]HG E\ WKH FRXUW RI WKLV FRXQWU\ DW OHDVW VLQFH WKH \HDU  ZKHQ The 
GlengyleZDVGHFLGHGWKDWVHUYLFHVUHQGHUHGE\VDOYDJHYHVVHOVRIWKLVFKDUDFWHUDUH
GHVHUYLQJRIDQGVKRXOGUHFHLYHDSDUWLFXODUO\JHQHURXVDZDUG«
,W LVFOHDU WKDWSXEOLFSROLF\FRQVLGHUDWLRQRIVDOYDJH LVKLVWRULFDOO\ URRWHG LQ WKH
UHDOL]DWLRQWKDWPDULWLPHSURSHUW\LQWKHIDFHRIGDQJHUDQGVHDSHULOKDGWREHVDYHG
,W ZDV D GLUH QHFHVVLW\ IRU WKH SURWHFWLRQ DQG VXVWDLQDELOLW\ RI VHD WUDGH DQG
FRPPHUFHZKLFK QDWXUDOO\ LQXUHG WR WKH XQLYHUVDO EHQHILW RI WKH SXEOLF DW ODUJH
6LQFHWKHYHU\GDZQRIKXPDQFLYLOL]DWLRQVKLSSLQJDVDQLQWHJUDOSDUWRIWUDGHDQG
FRPPHUFH KDV VHUYHG DV WKH OLIH EORRG RI HYHU\ QDWLRQ 7KH LQGLVSHQVDELOLW\ RI
VDOYDJHLQZRUOGVKLSSLQJKDVWULJJHUHGWKHSROLF\LQFHQWLYHVWRVXSSRUWDQGQXUWXUH
WKDW LQGXVWU\ 7KH VRXQGQHVV RI WKLV XQLYHUVDOO\ XSKHOG PDULWLPH VWUDWHJ\ LV
XQGRXEWHGO\ODXGDEOHDQGKDVVWRRGWKHWHVWRIWLPH,QPRGHUQWLPHVVKLSVRXUFH
SROOXWLRQHQWHUHGLQWRWKHSLFWXUHDQGEHFDPHWKHFHQWHURIJUDYLW\RIFRQFHUQVLQ






KDYH WUDGLWLRQDOO\EHHQSURYLGHG WRVXFFHVVIXOVDOYRUVE\ZD\RI OLEHUDO UHZDUGV
$OVRFRXUWVKDYHLQWKHSDVWGLVSOD\HGUHODWLYHOHQLHQF\WRZDUGVVDOYRUVLQFDVHVRI
DOOHJHG VDOYRULDO QHJOLJHQFH -XGLFLDOO\ SURPRWHG SXEOLF SROLF\ LV PRVWO\
PDQLIHVWHGE\WKHJHQHURXVDVVHVVPHQWRIDVDOYDJHUHZDUG,QUnited Salvage Pty 



















EDVHG RQ WKH SXEOLF SROLF\ FRQVLGHUDWLRQ QDPHO\ L WKH DYDLODELOLW\ DQG XVH RI
YHVVHOVRURWKHUHTXLSPHQWLQWHQGHGIRUVDOYDJHRSHUDWLRQVMWKHVWDWHRIUHDGLQHVV
DQG HIILFLHQF\ RI WKH VDOYRU¶V HTXLSPHQW DQG WKH YDOXH WKHUHRI DQG DQRWKHU
HQYLURQPHQWDO FULWHULRQ E WKH VNLOO DQG HIIRUWV RI WKH VDOYRU LQ SUHYHQWLQJ RU
PLQLPL]LQJGDPDJHWRWKHHQYLURQPHQW
,WLVFRQWH[WXDOO\VLJQLILFDQWWKDWLQWKHSDVWVDOYRUVZHUHQRWKHOGOLDEOHIRUGDPDJHV
FDXVHG E\ WKHLU RUGLQDU\ QHJOLJHQFH RU QHJOLJHQFH simpliciter ,Q WKH &RXUW RI
$SSHDOGHFLVLRQLQWKHTojo MaruFDVH/RUG'HQQLQJ05UHIHUUHGWRWKHSXEOLF
























QHFHVVDU\ VSHFLILFLW\ ,Q FRQWUDVW WKH DGMHFWLYHV ³FXVWRPDU\´ RU ³WUDGLWLRQDO´ LQ
UHODWLRQ WR VDOYDJH ODZ EHWWHU GHVFULEH WKH SKHQRPHQRQ DQG LVPRUH DSSURSULDWH
WHUPLQRORJ\GLVWLQJXLVKLQJWKHODZZKLFKJUHZRXWRIFXVWRPDQGSUDFWLFHIURPWKH
ODZHPERGLHGLQVWDQGDUGIRUPVRIVDOYDJHDJUHHPHQWVXFKDVWKH/2)7KHODZLQ
WKH  6DOYDJH &RQYHQWLRQ DQG LWV SUHGHFHVVRU WKH  &RQYHQWLRQ DUH
FRGLILFDWLRQVRIWKHFXVWRPDU\ODZZKLFKLVYLUWXDOO\RIXQLYHUVDODSSOLFDWLRQ,WLV
DFNQRZOHGJHGLQWKLVUHJDUGWKDWWKH&RQYHQWLRQKDVODUJHO\VXSHUVHGHGWKH
 &RQYHQWLRQ DQG KDV LQWURGXFHG SUHFHSWV DQG SURYLVLRQV WKDW JR EH\RQG
FXVWRPDU\VDOYDJHODZ
7KHUHDUHWKUHHUHTXLUHPHQWVZKLFKPXVWEHPHWIRUDVDOYDJHFODLPWREHUHFRJQL]HG





























HQFRXQWHUHG DQ\ GDPDJH RU PLVIRUWXQH ZKLFK PLJKW SRVVLEO\ H[SRVH KHU WR
GHVWUXFWLRQLIWKHVHUYLFHZHUHQRWUHQGHUHG
$FRXSOHRIGHFDGHVODWHULWZDVKHOGWKDWDEVROXWHGDQJHULVQRWQHFHVVDU\WRTXDOLI\
DV VDOYDJH VHUYLFH LW LV VXIILFLHQW LI WKHUH LV D VWDWHRIGLIILFXOW\ DQG UHDVRQDEOH











RU LVRWKHUZLVHVWUDQGHGPD\QRWEH LQDQ\LPPHGLDWHGDQJHURUIRU WKDWPDWWHU
WKHUHPD\ QRW HYHQ EH DQ\ DSSUHKHQVLRQ RI GDQJHU RI WKH VKLS FDSVL]LQJ EHLQJ
EURNHQXSRUGHVWUR\HGLQVRPHRWKHUZD\%XWLIWKHUHLVQRUHDVRQDEOHSRVVLELOLW\
RILWEHLQJHDVLO\DQGH[SHGLWLRXVO\UHIORDWHGLWPD\EHFRQVLGHUHGWREHLQGDQJHU
VLPSO\EHFDXVH LWZRXOGQRWEH LQDSRVLWLRQ WRFRQWLQXH LWVYR\DJHRUGHDOZLWK
HPHUJHQFLHV LQ DQ HIIHFWLYH PDQQHU DV LW ZDV KHOG LQThe National Defender














EH LPPHGLDWHEXW LVQHYHUWKHOHVV UHDODQGVHQVLEOH+HGHVFULEHV LWDVD VLWXDWLRQ
ZKHUHWKHUHLV
VXFKUHDVRQDEOHSUHVHQWDSSUHKHQVLRQRIGDQJHUWKDWLQRUGHUWRHVFDSHRUDYRLGWKH


















RI ZKHWKHU WKHUH ZDV UHDO DSSUHKHQVLRQ RI GDQJHU HYHQ LI LW ZDV QRW FHUWDLQ RU
DEVROXWH RU LPPHGLDWH RU ZKHWKHU LW ZDV IDQFLIXO RU LOOXVRU\ RU RQO\ D GLVWDQW
SRVVLELOLW\ 7KHUH LV WKHUHIRUH D PL[WXUH RI WKH REMHFWLYH DQG VXEMHFWLYH WHVWV
LQYROYHGLQWKHGHWHUPLQDWLRQRIZKHWKHUWKHUHZDVGDQJHUUHDORUDSSUHKHQGHG
$VSRLQWHGRXWE\RQHFRPPHQWDWRUDSXUHO\REMHFWLYHGHWHUPLQDWLRQRIGDQJHULQ


















9ROXQWDULQHVV HVVHQWLDOO\PHDQV WKDW WKHUHPXVW EH QR RIILFLDO GXW\ VWDWXWRU\ RU
RWKHUZLVHQRUDQ\SUHH[LVWLQJFRQWUDFWXDOREOLJDWLRQWRVDYHWKHVKLSRUSURSHUW\
RQERDUG,QThe Neptune /RUG6WRZHOO GHVFULEHGDYROXQWHHUDV







RI VDOYDJH UHPXQHUDWLRQ ([DPSOHV DUH VHUYLFHV UHQGHUHG E\ WKH1DY\ RU &RDVW
*XDUGRUVRPHRWKHU*RYHUQPHQWHVWDEOLVKHGRUVWDWXWRU\ERG\ZKLFKDUHW\SLFDOO\
PDQGDWHGWRFDUU\RXWVDOYDJHUHPRYHZUHFNVSHUIRUPUHVFXHRSHUDWLRQVDQGWKH
OLNH 8QGHU WKH FXVWRPDU\ ODZ VXFK ERGLHV DUH JHQHUDOO\ QRW HQWLWOHG WR FODLP
VDOYDJH RQ WKH JURXQGV WKDW E\ YLUWXH RI WKHLU UHJXODU RIILFLDO HPSOR\PHQW WKH\
UHFHLYHSD\PHQWE\ZD\RIVDODULHVZDJHVRUHPROXPHQWVDQ\ZD\+RZHYHULWLV
LQFUHDVLQJO\ WKH FDVH LQ FHUWDLQ MXULVGLFWLRQV WKDW JRYHUQPHQWDO ERGLHV DUH EHLQJ
WUHDWHG E\ ODZ LQ WKH VDPH PDQQHU DV RUGLQDU\ FRPPHUFLDO VDOYRUV 7KHLU
HQWLWOHPHQWV WR UHPXQHUDWLRQ IRU SURYLGLQJ VDOYDJH VHUYLFHV DUH EHLQJ SURYLGHG
WKURXJKVWDWXWRU\HQDFWPHQWV


















LV D VLPLODULW\ EHWZHHQ WKLV DQG WKH RIILFLDO GXW\ FDWHJRU\ RI VHUYLFHZKLFK DOVR
SURYLGHVIRUSUHGHWHUPLQHGUHPXQHUDWLRQ
7KHUH DUH YDULRXV W\SHV RI SUHH[LVWLQJ FRQWUDFWV WKDW GR QRW TXDOLI\ XQGHU WKH





DQG SUHVHUYH WKH VKLS DQG WKH FDUJR SURSHUW\ DQG OLYHV RI SHUVRQV RQ ERDUG
+RZHYHULQWKHFDVHRIDVKLSEHLQJDEDQGRQHGDWVHDE\GHFODUDWLRQRIWKHPDVWHU
DVDUHVXOWRIGDQJHUUHFRJQL]HGDVVXFKXQGHUVDOYDJHODZDVGLVFXVVHGDERYHWKH
























EHHQYHU\ IDYRXUDEOH+RZHYHU LQ HPHUJHQF\ VLWXDWLRQVZKHUH FLUFXPVWDQFHV
GHPDQGWKDWDSLORWVWD\VRQERDUGWRDVVLVWLQVDYLQJWKHVKLSDQGSURSHUW\DQGOLIH
RQ ERDUG KLV VHUYLFHV ZRXOG EH FRQVLGHUHG H[WUDRUGLQDU\ JRLQJ EH\RQG KLV
FRQWUDFWXDOGXWLHVDQGKHZRXOGEHHQWLWOHGWRVDOYDJHUHPXQHUDWLRQ,QPDNLQJD
FODLPWKHRQXVZRXOGEHRQWKHSLORWWRVKRZWRWKHVDWLVIDFWLRQRIWKHFRXUWWKDWWKH









SLORW KDYH UHIXVHG WR SHUIRUP WKH QHFHVVDU\ VHUYLFHV XQOHVV XSRQ WKH WHUPV RI D
VDOYDJHUHZDUG"









,Q WKLV FDVH GXULQJ WKH ILUVW ZRUOG ZDU LQ DQ DWWHPSW WR HVFDSH FDSWXUH E\ WKH
%ROVKHYLNV VRPH %ULWLVK DQG %HOJLDQ VKLSV¶ RIILFHUV ERDUGHG D VKLS FDOOHG WKH
LomonosoffZKLFKZDVIO\LQJWKHIODJRI1RUWKHUQ5XVVLD7KHFRXUWSHU+LOO-KHOG





The Luigi Accame /O/5DQGThe Bengloe /O/5)RUPRUH
UHFHQWFDVHVVHHThe Hudson Light>@/OR\G
































WKH SURYLVLRQ RI D VDOYDJH VHUYLFH &KULVWRSKHU +LOO WKH DXWKRU KDV VWDWHG WKDW
>6@XFFHVVQHHGQRWKRZHYHUEHWRWDO3DUWLDOVXFFHVVKRZHYHUVPDOOWKDWLVWRVD\
SURYLGHGWKHUHLVVRPHPHDVXUHRISUHVHUYDWLRQWRWKHRZQHUVLVVXIILFLHQW
7KHManchester Liners FDVHDOVRVWDQGV IRU WKHSURSRVLWLRQ WKDWDVDOYDJHYHVVHO












































Melanie (Owners) Y. San Onofre (Owners)>@$&DWS
3URVKDQWR.0XNKHUMHH5HIXJHDQG6DOYDJHLQ$OGR&KLUFRSDQG2ORI/LQGHQ(GVPlaces of 








QR XOWLPDWH VXFFHVV 7KH FDSWLRQ QR FXUH QR SD\ LQ WKH /2) HSLWRPL]HV WKH










D XVHIXO UHVXOW JLYH ULJKW WR D UHZDUG DQG QR SD\PHQW LV GXH XQGHU WKLV



































VDOYDJH ,Q(QJOLVK ODZPDULWLPHSURSHUW\EDVLFDOO\ FRQVLVWVRIYHVVHO LQFOXGLQJ




DQG RWKHU DVVRFLDWHG JHDU 3DUWV RI WKH YHVVHO DQG FDUJR IROORZLQJ D FDVXDOW\
FRPSULVLQJIORWVDPMHWVDPODJDQGHUHOLFWDQGZUHFNKDYHEHHQMXGLFLDOO\UXOHGWR
TXDOLI\DVPDULWLPHSURSHUW\7KHVHKDYHEHHQMXGLFLDOO\GHILQHGLQ WKHFODVVLF
FDVHRIConstableYGrambleRWKHUZLVHNQRZQDVSir Henry Constable's case
DVIROORZV
1RWKLQJVKDOOEHVDLGwrecuum maris EXWVXFKJRRGVRQO\ZKLFKDUHFDVWRUOHIWRQ



































DV ZHOO DQG FRXOG EH D VXEMHFW RI VDOYDJH SXUVXDQW WR WKH &RQYHQWLRQ ³$Q\
VWUXFWXUHFDSDEOHRIQDYLJDWLRQ´VHHPVWREHTXLWHEURDGWKDWLVQRWQHFHVVDULO\RQH
WKDW LV DFWXDOO\ QDYLJDWLQJ +RZHYHU $UWLFOH  RI WKH &RQYHQWLRQ SUHVHQWV DQ
DQRPDO\8QGHUWKDW$UWLFOHIL[HGRUIORDWLQJSODWIRUPVDQGGULOOLQJULJVLQFOXGLQJ




GR QRW IDOO XQGHU WKH DSSOLFDWLRQ RI WKH &RQYHQWLRQ HYHQ LI WKH\ DUH FDSDEOH RI






1LJHO0HHVRQDQG-RKQ$.LPEHOOAdmiralty Jurisdiction and PracticeWK(GLWLRQ/RQGRQ
,QIRUPDSDUDDWS







/RUGVLQDQROGHUFDVHWKHGas Float Whitton No.2LQZKLFKLWUXOHGWKDWDJDVIORDW
ZKLFKZDVDQXQPDQQHGOLJKWVKLSVKDSHGOLNHDERDWDQGPRRUHGLQWLGDOZDWHUVGLG
QRWTXDOLI\DV D VXEMHFWRI VDOYDJHEHFDXVH LWZDVQHLWKHU LQWHQGHGQRU ILWWHG IRU
QDYLJDWLRQ7KH&RXUWUHPDUNHGWKDWWKHVDOYRU
VDUJXPHQWZDVPRUHLQJHQLRXVWKDQ
VRXQGDQGKHOG LQHVVHQFH WKDWHYHU\WKLQJ WKDW ORRNV OLNHDVKLS LVQRWDVKLSIRU




WKDQ DQ DLUFUDIW PD\ QRW ,Q WKH RSLQLRQ RI %ULFH WKH FRQYHQWLRQ GHILQLWLRQ RI
VDOYDJHRSHUDWLRQ LQ$UWLFOHD RI WKH6DOYDJH&RQYHQWLRQ  UHIHUULQJ WR
DQ\RWKHUSURSHUW\LQGDQJHULQQDYLJDEOHZDWHUVRUDQ\RWKHUZDWHUVZKDWVRHYHU
KDVWKHHIIHFWRIRYHUUXOLQJWKHGas Float Whitton No.2GHFLVLRQ7KLVDXWKRULV
IXOO\LQDJUHHPHQWZLWKWKLVYLHZ
³)UHLJKWDWULVN´LVDOVRDZHOOUHFRJQL]HGVXEMHFWRIVDOYDJHLQERWK(QJOLVKODZDQG
WKH6DOYDJH&RQYHQWLRQ ,WPHDQV WKH IUHLJKW WKDW LVGXHDQGSD\DEOHXSRQ
GHOLYHU\RIWKHJRRGVDWGHVWLQDWLRQUDWKHUWKDQSUHSDLGDQGQRQUHIXQGDEOHIUHLJKW






,WPXVWEHDSSDUHQW IURP WKHGLVFXVVLRQ VR IDU LQ WKLV FKDSWHU WKDW WKH UHJLPHRI
VDOYDJHFHQWHUVRQVDYLQJRIPDULWLPHSURSHUW\+RZHYHULWLVUHFRJQL]HGWKDWLWLV
QRWRQO\SURSHUW\WKDWLVDWULVNDWVHDEXWKXPDQOLIHLVDOVRH[SRVHGWRWKHSHULORXV




RI VDOYDJH WKDW FDQJLYH ULVH WRSD\PHQWRI UHPXQHUDWLRQ7KHGLVFXVVLRQ LQ WKLV








VHFWLRQ QDWXUDOO\ IORZV IURP WKH GHWDLOHG FRQVLGHUDWLRQ RI VDOYDJH SHUWDLQLQJ WR
SURSHUW\
/LIHLVQRWUHFRJQL]HGDVDQLQGHSHQGHQWVXEMHFWRIVDOYDJHXQGHUFXVWRPDU\VDOYDJH










DYDLODEOH WRSD\ IRU OLIHVDOYDJH%DVHGRQ WKLVSUHPLVH LWZDV ODWHU WKRXJKW WKDW
SD\PHQWRI OLIHVDOYDJHFRXOGEH MXVWLILHG LQ OHJDODQGSUDFWLFDO WHUPV LI OLIHZDV

























VDOYDJH WKDQ LI WKH SURSHUW\ RQO\ KDG EHHQ VDYHG DQG WKLV GRFWULQH UHVWV RQ KLJK
DXWKRULW\
,W LV HYLGHQW IURP WKH DERYH SDVVDJH WKDW OLIH VDOYDJHZDV QRW UHFRJQL]HG LQ WKH






WKH SURSHUW\ ZKLFK KDV EHHQ VDYHG DQG , DP DW D ORVV WR FRQFHLYH XSRQ ZKDW
SULQFLSOHVWKHRZQHUVFDQEHDQVZHUDEOHIRUWKHPHUHVDYLQJRIDOLIH
7KHUH LV QR GRXEW WKDW DV D PDWWHU RI SXEOLF SROLF\ GULYHQ E\ HWKLFDO DQG
KXPDQLWDULDQFRQVLGHUDWLRQVVDYLQJOLIHPXVWEHDFFRUGHGDSUHIHUHQWLDOSRVLWLRQLQ
WKH ODZ RIPDULWLPH VDIHW\+RZHYHU UHFRJQLWLRQ RI UHZDUGLQJ D VDOYRU IRU OLIH
VDOYDJH FRXOG UHVXOW LQ SXWWLQJ D YDOXH RQ KXPDQ OLIH ZKLFK ZRXOG EH PRUDOO\





























UHPXQHUDWLRQ LV WKH QRWLRQ RI FRQWUDFW VDOYDJH 7KH WHUPLQRORJ\ LV VRPHZKDW
FRQIXVLQJLQWKDWLWVGLVWLQFWLRQZLWKDVDOYDJHDJUHHPHQWLVQRWUHDGLO\DSSUHFLDEOH
*LYHQ WKDW YLUWXDOO\ DOO FRPPHUFLDO VDOYDJH WRGD\ LV FDUULHG RXW E\ SURIHVVLRQDO
VDOYRUVSXUVXDQW WRVWDQGDUGIRUPDJUHHPHQWVVXFKDV WKH/2) WKHQRWLRQ LVQRW
TXLWH VWUDLJKWIRUZDUG DQG IDFHV WKH DUJXPHQW WKDW VDOYDJH LQ WKHPRGHUQ FRQWH[W





7KH /OR\G¶V 6WDQGDUG )RUP RI 6DOYDJH $JUHHPHQW LV QR GRXEW WKH GRPLQDWLQJ
VDOYDJHDJUHHPHQWXVHGLQSUDFWLFHLQWHUQDWLRQDOO\,WLVZLGHO\NQRZQDVWKH/OR\G¶V
2SHQ )RUP RU /2) WKH ZRUG ³RSHQ´ UHIOHFWLQJ WKH IDFW WKDW WKH VDOYRUV¶
UHPXQHUDWLRQXQGHU WKH DJUHHPHQW LV OHIW RSHQ WREH GHFLGHGE\DUELWUDWLRQ7KH
JHQHVLVRIWKHVRFDOOHG/OR\G¶V2SHQ)RUPGDWHVEDFNWR7KHIRUPGHYLVHG
LQ WKDW\HDUZDVUHYLVHGDQGDOWHUHG LQDQGZDV LVVXHGDVWKHILUVW6WDQGDUG
)RUPZKLFKZDV VXEVHTXHQWO\ DPHQGHG RYHU D SHULRG RI WLPH$V VWDWHG LQ WKH
OHDGLQJWH[WRQWKHVXEMHFWUHYLVLRQVZHUHPDGHWRDFFRPPRGDWHGHYHORSPHQWVLQ
WKH FDVH ODZ VDOYDJH SUDFWLFH DQG WHFKQRORJLFDO DGYDQFHPHQWV 7KH FXUUHQW
YHUVLRQ LV/2))RU WKHSXUSRVHVRI WKLVGLVFXVVLRQ WKHYHUVLRQ LVRI
SULPDU\VLJQLILFDQFHDVLWLQWURGXFHGWKHFRQFHSWRI³VDIHW\QHW´HODERUDWHGODWHULQ


















DJUHHPHQW WKHDJUHHGSODFHRI VDIHW\ LI DQ\ WKHDJUHHGFXUUHQF\RI DQ\DUELWUDO





6WDQGDUG 6DOYDJH DQG$UELWUDWLRQ&ODXVHV  /66$&  DQG WKH /OR\G¶V
3URFHGXUDO5XOHV/35





%H WKDW DV LWPD\/2) UHPDLQV WKH EHVW VWDQGDUG IRUP IRU HPHUJHQF\ UHVSRQVH
VLWXDWLRQV,WHQVXUHVUDSLGLQWHUYHQWLRQLQDQHYROYLQJFDVXDOW\VLWXDWLRQ




















GLIIHUHQFH EHWZHHQ WKH VDOYDJH UHZDUG DQG WKH 6&23,& UHPXQHUDWLRQ ZKHUH
6&23,& LV LQYRNHG DQG WKH6&23,& UHPXQHUDWLRQ H[FHHGV WKH XOWLPDWH VDOYDJH












VXFFHVV RI WKH RSHUDWLRQ IXOO RU SDUWLDO RU HYHQ QRQH &RQWUDFW VDOYDJH LV QRW D
YROXQWDU\DFWDVLQWKHFDVHRIWUDGLWLRQDOVDOYDJH7RSXWLWLQSUHFLVHDQGFRQFLVH
WHUPVFRQWUDFWVDOYDJHEHDUVDOOWKHFKDUDFWHULVWLFVRIDUHJXODUFRQWUDFWZKHUHDVD
VDOYDJH DJUHHPHQW LV D SHFXOLDULW\ RI VDOYDJH ODZ WKDW LV sui generis 7KLV

























ZHUH VXFFHVVIXO LQ VDOYLQJ WKH YHVVHO 1R GRXEW WKH &KLQHVH ODZ FRQFHSW RI
³HPSOR\PHQWFRQWUDFWIRUVDOYDJH´DVSURSRXQGHGE\WKH6XSUHPH3HRSOH¶V&RXUW
LVDNLQWRFRQWUDFWVDOYDJHDVLWLVNQRZQLQRWKHUMXULVGLFWLRQV
,W LV REVHUYHG KRZHYHU WKDW WKHUH LV QRZ D WHQGHQF\ WR FRQWUDFWXDOL]H VDOYDJH
DJUHHPHQWVDVH[HPSOLILHGE\6&23,&LQWKHFRQWH[WRIHQYLURQPHQWDOSURWHFWLRQ
VHUYLFHVDQGWKHQHZO\SURSRVHG/2)/LJKW6&23,&EHLQJDQDGGHQGXPWR/2)
EURXJKW LQ D WDULII V\VWHP WR DVVHVV WKH SD\DEOH UHPXQHUDWLRQ WR VDOYRUV IRU
HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV OHDGLQJ WR D IL[HG DQG FHUWDLQ DPRXQW DV
FRQVLGHUDWLRQ6XFKFRQWUDFWXDOL]DWLRQLVHURGLQJWKHSUDFWLFHRIWUDGLWLRQDOVDOYDJH
VHUYLFHV WR VDYH SURSHUW\ $V PHQWLRQHG DERYH UHFHQW WLPHV KDYH ZLWQHVVHG D
GUDPDWLFGHFOLQHLQWKHXVDJHRI/2)LQVDOYDJHRSHUDWLRQV7RUHGXFHJULHYDQFHV
H[SUHVVHG DJDLQVW /2) D QHZ YHUVLRQ FDOOHG ³/2) /LJKW´ KDV EHHQ SURSRVHG
















DQG WKH WLPHOHVV IXQGDPHQWDO SULQFLSOHV ZKLFK FRQWLQXH WR JRYHUQ WKH ODZ RI
VDOYDJH

6HH3URVKDQWR.0XNKHUMHH&RPPHQWDU\RQNanhai Rescue Bureau of the Ministry of Transport 





















ZKLFK FDQ KDYH GHYDVWDWLQJ HIIHFWV DV JULPO\ GHPRQVWUDWHG E\ WKH Deepwater 
HorizonRLOSODWIRUPGLVDVWHULQWKH*XOIRI0H[LFRLQ$SULO7KLVFKDSWHULV
QRWFRQFHUQHGZLWK ODQGEDVHGSROOXWLRQRUSROOXWLRQ IURP WKHVHDEHGEXW UDWKHU
ZLWK SROOXWLRQ RI WKH VHDV IURP VKLSV WR EH VSHFLILF LW GHDOV ZLWK SULYDWH ODZ
LPSOLFDWLRQV IRFXVLQJRQ OLDELOLW\ DQG FRPSHQVDWLRQ UHODWLQJ WRGDPDJH UHVXOWLQJ




























ZLWK ODZ ,Q WKH (QJOLVK FRPPRQ ODZ DV FRPSDUHG ZLWK OLDELOLW\ ZKLFK LV
XQGRXEWHGO\DOHJDOFRQFHSWUHVSRQVLELOLW\LVVDLGWRKDYHQROHJDOHIIHFW,WLVUDWKHU
DPRUDORUHWKLFDOFRQFHSW7RSXWWKHPDWWHULQSHUVSHFWLYHUHJDUGLQJWKHWZRWHUPV





RI WKH ZRUG responsabilite RIWHQ UHVXOWV LQ SRWHQWLDO FRQIXVLRQ DQG
PLVXQGHUVWDQGLQJDPRQJODZSURIHVVLRQDOVMXULVWVDQGVFKRODUV%\FRQWUDVWDQG




0LFKDHO5RHDQG'RQJ3LQJ6RQJ(GVContemporary Issues in Marine and Maritime Affairs
8QLYHUVLW\RI3O\PRXWKDWSS
















+HUH LQ WHUPVRI WKHFRPPRQ ODZDQG WKH(QJOLVK ODQJXDJHZKHUHDVGDPDJH
XVHGLQWKHVLQJXODUGHQRWHVORVVLQMXU\RUKDUPGDPDJHVLQODZLVQRWWKHSOXUDO
RIGDPDJH5DWKHULWPHDQVFRPSHQVDWLRQZKLFKLVWKHZRUGXVHGLQWKHFLYLO






IXQFWLRQDODSSURDFK WR ODZPDNLQJHVSRXVHGE\3URIHVVRU0XNKHUMHHDQG LQKLV
REVHUYDWLRQH[HPSOLILHGLQGRPHVWLFSROOXWLRQOHJLVODWLRQE\WKH&DQDGLDQ$UFWLF
ZDWHUV3ROOXWLRQ3UHYHQWLRQ$FWDQGLQLQWHUQDWLRQDOFRQYHQWLRQODZE\WKH







6HH$QWKRQ\,2JXVThe Law of Damages/RQGRQ%XWWHUZRUWKV











SROOXWLRQ DQG WKHLU LQWHUUHODWLRQVKLS ,Q WKLV FRQWH[W LW LV UHFRJQL]HG WKDW VXFK
OLDELOLW\PDLQO\DULVHVLQFDVHVRIRLOVSLOOVFDXVHGE\DFFLGHQWVRWKHUZLVHUHIHUUHGWR










facieEDVHGRQIDXOW$FODLPLQ WRUW LQDFRPPRQODZMXULVGLFWLRQLV OLNHO\ WREH
HQWLUHO\EDVHGRQFDVHODZMXULVSUXGHQFHZKLFKLVWKHVRXUFHRIWKHODZ%\FRQWUDVW

















*RWWKDUG*DXFLOil Pollution at Sea: Civil Liability and Compensation for Damage&KLFKHVWHU
-RKQ:LOH\	6RQVDWS

WKHSODLQWLII UHJDUGOHVVRI KRZYLOH WKHGHIHQGDQW
V FRQGXFWPD\EHRWKHUZLVH
)DXOW DW OHDVW DW FRPPRQ ODZ FRPHV LQ GLIIHUHQW VKDSHV DQG VL]HV LGHQWLILHG







DOVR DQ LQWDQJLEOH GLPHQVLRQ WR LW VXFK DV ORVV RI HQMR\PHQW RI HQYLURQPHQWDO
DPHQLWLHV:KHWKHULQUHVSHFWRIVXFKLQWDQJLEOHVWKHODZVXSSOLHVDUHPHG\DQGWKH
QDWXUHRILWLVDYDOLGDQGLPSRUWDQWFRQVLGHUDWLRQDGGUHVVHGODWHULQWKLVFKDSWHU,W
LV SDUWLFXODUO\ UHOHYDQW WR WKH TXHVWLRQ RIZKR VKRXOG UHPXQHUDWH WKH VDOYRU IRU
SURWHFWLQJWKHPDULQHHQYLURQPHQWLQDSROOXWLRQLQFLGHQW7KHODZUHVSHFWLQJWKH
WKUHH WRUWVPHQWLRQHG DERYH DUH GHULYHG IURP WKHPDULWLPH MXULVSUXGHQFH LQ WKH
FRPPRQODZ)DXOWEDVHGOLDELOLW\LQUHVSHFWRIRLOVSLOOGDPDJHZDVXSKHOGE\WKH









RI OLDELOLW\ UHVLGHVRQO\ LQ WKHFRQYHQWLRQ ODZDVGLVFXVVHGEHORZ$VDFRXQWHU




3URVKDQWR.0XNKHUMHHDQG0DUN%URZQULJJFarthing on International Shipping7KLUGHGLWLRQ
%HUOLQ+HLGHOEHUJ6SULQJHU9HUODJS
6HHDOVR3.0XNKHUMHHDQG56/HIHEYUH³)LVKHUPHQDQG2LO3ROOXWLRQ'DPDJH7KH5HJLPHV
RI&RPSHQVDWLRQ´ Proceedings:International Research Symposium on Labour Developmentsin 
the Fishing Industry8QLYHUVLW\RI4XHEHFDW5LPRXVNL341RYHPEHUSS
SXEOLVKHGE\'HSDUWPHQWRI)LVKHULHVDQG2FHDQV&DQDGD
:9+5RJHUVWinfield and Jolowicz on TortWK(GLWLRQ/RQGRQ6ZHHW	0D[ZHOO
6HHJHQHUDOO\FKDSWHU
>@$&+/










PLVFDUULDJH RI WKH DFWLYLW\ IRU KDUP UHVXOWLQJ WKHUHWR IURP WKDW ZKLFKPDNHV WKH
DFWLYLW\XOWUDKD]DUGRXVDOWKRXJKWKHXWPRVWFDUHLVH[HUFLVHGWRSUHYHQWWKHKDUP




LVPDQLIHVWHG LQ WKHDOWHUQDWLYHDSSHOODWLRQ³DEQRUPDOO\GDQJHURXV´ WR MXVWLI\ WKH
LPSRVLWLRQ RI VWULFW OLDELOLW\ 7KH IDFWRUV WR EH FRQVLGHUHG LQ GHWHUPLQLQJ ZKDW
DFWLYLW\LV³DEQRUPDOO\GDQJHURXV´LQFOXGHWKHGHJUHHRIULVNRIKDUPDQGLWVJUDYLW\
SRVVLELOLW\RIHOLPLQDWLRQRI WKH ULVN WKURXJKUHDVRQDEOHFDUH LWVFRPPRQXVDJH
DSSURSULDWHQHVV ZLWK UHJDUG WR WKH SODFH RI WKH DFWLYLW\ DQG LWV YDOXH WR WKH
FRPPXQLW\ 
$VXEWOHSRLQWWKDWPXVWEHHPSKDVL]HGLVWKDWLWLVWKHFRQVHTXHQFHVRUHIIHFWVRI
WKH DFWLYLW\ WKDW GHWHUPLQH ZKHWKHU LW LV XOWUDKD]DUGRXV H[WUDKD]DUGRXV RU




WKH QRUP LQ DOO VSKHUHV RI WKH HQYLURQPHQW DQG LV VWDWHG WR EH GHULYHG IURP WKH
(QJOLVKODZRQWKHWRUWRIQXLVDQFH,QWHUPVRIDLURUDWPRVSKHULFSROOXWLRQWKH
OHDGLQJFDVH LV WKHTrail Smelter Arbitration United StatesYCanada ,Q WKLV





6HHDQGRI$PHULFDQ/DZ,QVWLWXWHFirst Restatement of TortsFLWHGLQ&HFLO$
:ULJKW$OOHQ0/LQGHQDQG/HZLV1.ODUCanadian Tort Law1LQWK(GLWLRQ7RURQWR	
9DQFRXYHU%XWWHUZRUWKVDWS
3URVKDQWR.0XNKHUMHHDQG0DUN%URZQULJJFarthing on International Shipping7KLUGHGLWLRQ
%HUOLQ+HLGHOEHUJ6SULQJHU9HUODJDWS







GHYDVWDWLQJ HIIHFW RU HQYLURQPHQWDOO\ KDUPIXO WR DQ H[WUDRUGLQDU\ GHJUHH LV WKH
QRWLRQRIDEVROXWHOLDELOLW\3HUKDSVWKLVLVEHVWLOOXVWUDWHGE\FLWLQJWKHH[DPSOHRI
WKH1XFOHDU &RQYHQWLRQ RI ,02 H[SUHVVO\ SURYLGHV IRU DEVROXWH OLDELOLW\ EXW QR
GHILQLWLRQ RI WKH WHUP LV JLYHQ ,Q WHUPV RI GRPHVWLF ODZ WKH $UFWLF:DWHUV
3ROOXWLRQ3UHYHQWLRQ$FWRI&DQDGDLVH[HPSODU\RIDEVROXWHOLDELOLW\LQUHVSHFW







OLDELOLW\ LV GLVWLQFWLYH LQ WKDW VHQVH DQG LV DFFHSWHG DV WKH QRUP ZKHUH WKH








































7KHIRFXV LQ WKLVGLVFXVVLRQLVRQ WKHFRPPRQODZDSSURDFKPDLQO\EHFDXVH WKH
FRQFHSWXDOSDUDPHWHUVRIOLDELOLW\FDQEHH[HPSOLILHGDQGH[SODLQHGWKURXJKWKHFDVH
ODZ7KHSULQFLSOHVRIWRUWODZSURYLGHWKHIRXQGDWLRQIRULPSRVLWLRQRIOLDELOLW\$
YLFWLP RI SROOXWLRQ GDPDJH PD\ ZHOO DOOHJH XQMXVWLILDEOH LQWHUIHUHQFH ZLWK WKH
SRVVHVVLRQDQGHQMR\PHQWRIKLVSURSHUW\E\WKHSROOXWHU7KUHHYDULHWLHVRIWRUWV
DUH UHOHYDQW LQ WKLV FRQQHFWLRQ QDPHO\ WUHVSDVV QXLVDQFH DQG QHJOLJHQFH
,QFLGHQWDOO\WKHLOOXVWULRXV/RUG'HQQLQJ05LQWKH&RXUWRI$SSHDOLQSouthport 
CorporationYEsso Petroleum Co. Ltd.184 UHQGHUHGDFODVVLFWH[WERRNUHQGLWLRQRI
WKHWRUWVRIWUHVSDVVQXLVDQFHDQGQHJOLJHQFH
7KHILUVWWRUWWKDWZDUUDQWVPHQWLRQLVWUHVSDVVZKLFKLVVDLGWREHDFWLRQDEOHper se
$W FRPPRQ ODZ WKH ODZ RI WUHVSDVV LV HQWLUHO\ EDVHG RQ FDVHODZ ,QEntick Y
Carrington /RUG &DPGHQ /&- KHOG WKDW ± ³%\ WKH ODZV RI (QJODQG HYHU\
LQYDVLRQRISULYDWHSURSHUW\EHLWHYHUVRPLQXWHLVDWUHVSDVV´,QRWKHUZRUGVDQ\
XQMXVWLILDEOHLQWHUIHUHQFHUHJDUGOHVVRIZKHWKHURUQRWWKHUHZDVGDPDJHJLYHVULVH
WR DQ DFWLRQ LQ WUHVSDVV+H FRQWLQXHG± ³1RPDQ FDQ VHW IRRW XSRQP\JURXQG


















2ULJLQDOO\ LQ (QJOLVK ODZ LQ WKH DEVHQFH RI GLUHFWQHVV WKH FRXUWV UHFRJQL]HG
DFWLRQDELOLW\RQO\RQDFDVHE\FDVHEDVLV6XFKDQDFWLRQZDVUHIHUUHGWRDV³WUHVSDVV
RQWKHFDVH´RU³DFWLRQRQWKHFDVH´RU³FDVH´ZKLFKHYHQWXDOO\FDPHWREHNQRZQ
DV WKH WRUW RI QXLVDQFH7KLV WRUW FRPSULVHV D SXEOLF DQG D SULYDWH GLPHQVLRQ
3XEOLFQXLVDQFHLVDFWLRQDEOHDVDWRUWRQO\WRWKHH[WHQWWKDWWKHSODLQWLIIFDQVKRZ
WKDWKHVXIIHUHGGDPDJHLQH[FHVVRIWKDWVXIIHUHGE\WKHSXEOLFLQWKHYLFLQLW\ZKHUH




VKRZ WKDW WKH GHIHQGDQW KDG UHDVRQDEO\ IRUHVHHQ WKH GDPDJH DWWULEXWDEOH WR WKH
QXLVDQFH
$VUHJDUGVWKHWRUWRIQHJOLJHQFH/RUG'HQQLQJKHOGLQKLV&RXUWRI$SSHDOGHFLVLRQ










:LOOLDP/3URVVHUHandbook of the Law of Torts)RXUWK(GLWLRQ:HVW3XEOLVKLQJ&RPSDQ\
&HFLO$:ULJKW$OOHQ0/LQGHQ	/HZLV1.ODUCanadian Tort LawWK(GLWLRQ
7RURQWR	9DQFRXYHU%XWWHUZRUWKVDWS:9+5RJHUVWinfield & Jolowicz on 
TortWK(GLWLRQ/RQGRQ6ZHHW	0D[ZHOOSSVHFWLRQ











WKHVH IRXU LQJUHGLHQWVZDVDGGHGD ILIWKHVWDEOLVKHGE\ WKH3ULY\&RXQFLO LQThe
Wagon Mound FDVHV WKDW LV WKH UHTXLUHPHQW RI UHDVRQDEOH IRUHVHHDELOLW\7R




SDUW\WRWKHUHOHYDQWFRQYHQWLRQWKHSouthportFDVHWRJHWKHUWKHThe Wagon Mound 
I and IIZRXOGVWDQGDVDXWKRULWLHVIRUFDVHVRXWVLGHWKHGRPDLQRIFRQYHQWLRQV
&RQYHQWLRQ/DZ
6KLSVRXUFH SROOXWLRQ KDYLQJ VHULRXV LQWHUQDWLRQDO UDPLILFDWLRQV WKH QHHG IRU
XQLYHUVDOLW\LQWHUPVRIDOHJDOUHJLPHLVREYLRXV,W LVUHFRJQL]HGLQWKLVFRQWH[W
WKDW LQWHUQDWLRQDO WUHDW\ LQVWUXPHQWVDUH WKHEHVWZD\WRDFKLHYH WKLVXQLYHUVDOLW\
RWKHUZLVH UHIHUUHG WR DV ³XQLIRUPLW\ RU XQLILFDWLRQ´ :KDWHYHU PLJKW EH WKH
DSSHOODWLRQ XVHG WR GHVFULEH WKLV SKHQRPHQRQPXVW EH UHFRJQL]HG WKDW WKH VDPH
REMHFWLYHPD\EH UHDFKHG WKURXJKGLIIHUHQWZD\VGHSHQGLQJRQ WKH OHJDO V\VWHP
IROORZHG7KHUHIRUHLWLVVXEPLWWHGWKDWWKHWHUP³KDUPRQL]DWLRQ´XVHGE\WKH,02
LVWKHPRVWDSSURSULDWHZD\WRGHVFULEHWKLVSKHQRPHQRQ
,QWHUQDWLRQDOO\ RXWVLGH WKH 8QLWHG 6WDWHV UHJLPH DOO DVSHFWV RI VKLSVRXUFH
SROOXWLRQUHJXODWRU\DVZHOODVSULYDWHODZDUHJRYHUQHGE\FRQYHQWLRQODZ7KH

















FRQIHUHQFH 7KHVH ZHUH WKH ,QWHUYHQWLRQ &RQYHQWLRQ DQG WKH &LYLO /LDELOLW\
&RQYHQWLRQ&/&,QWKHSUHVHQWFRQWH[WZHDUHRQO\FRQFHUQHGZLWKWKH
ODWWHU $W WKH FRQIHUHQFH WKH EDVLV RI OLDELOLW\ ZKLFK FRQFHUQHG WKH UHJLVWHUHG
VKLSRZQHUDQGKLVWKLUGSDUW\OLDELOLW\LQVXUHUWKH3	,&OXEZDVDJUHHGWREHVWULFW
VXEMHFW WR D QXPEHU RI H[FHSWLRQV RU GHIHQFHV LQFOXGLQJ DFW RI*RG 7KHUHZDV
SURYLVLRQ IRU WKH VKLSRZQHU WR OLPLW OLDELOLW\ VXEMHFW WR WKH UHTXLUHPHQW IRU











EHHQ QR SROOXWLRQ GDPDJH7KHUHIRUH WKH RLO LQGXVWU\ VKRXOG DW OHDVW EHDU VRPH
PRUDOUHVSRQVLELOLW\
$IWHU LQWHQVH GHOLEHUDWLRQV WKH LQWHUQDWLRQDO FRPPXQLW\ FDPH XS ZLWK D GHYLFH
XQGHU ZKLFK D IXQG ZDV FRQVWLWXWHG ZKLFK ZDV WR EH ILQDQFHG WKURXJK D OHY\
LPSRVHGRQ WKHRLO LQGXVWU\$OWKRXJK WKHUH LVQRPHQWLRQRI³IXQFWLRQDOLVP´RU
³IXQFWLRQDODSSURDFK´LQDQ\GRFXPHQWVRIWKH,02WKLVZDVLQGHHGDQH[DPSOHRI
OHJDO IXQFWLRQDOLW\DQDSSURDFK WDNHQE\ WKH LQWHUQDWLRQDOFRPPXQLW\ WR UHDFKD
GHVLUHGUHVXOW$OWKRXJKLQLWLDOO\WKHFRQFHSWLWVHOIGLGQRWKDYHDOHJDOEDVHWKH





















$PRQJRWKHUV WKHSDFNDJHEURXJKW DERXW WZR VLJQLILFDQW FKDQJHV2QHZDV WKH
JHRJUDSKLFDOVFRSHRIDSSOLFDWLRQRIERWKFRQYHQWLRQVZKLFKZHUHH[SDQGHGIURP
WKHRULJLQDOQDXWLFDOPLOHV WKDW LV WKHRXWHU OLPLWRI WKH WHUULWRULDO VHD WR
QDXWLFDOPLOHVZKLFKLVWKHRXWHUOLPLWRIWKHH[FOXVLYHHFRQRPLF]RQH((=XQGHU
WKH8QLWHG1DWLRQV&RQYHQWLRQRQWKH/DZRIWKH6HD81&/26,WLVQRWDEOH
LQ WKLV FRQWH[W WKDW XQOLNH WKH W\SLFDO IODJ VWDWH FRQYHQWLRQV RI WKH ,02 WKH
DSSOLFDWLRQRI WKH&/&DQG)XQG&RQYHQWLRQDUH³VLWHVSHFLILF´ ,QRWKHUZRUGV










RI WKH FRQYHQWLRQ7KHUH LV SURYLVLRQ IRU DOO FODLPV WREH FKDQQHOHG WKURXJK WKH
UHJLVWHUHG VKLSRZQHU 7KH VKLSRZQHU




WHVWZDVDGUDPDWLFFKDQJH IURP WKHSUHYLRXV³DFWXDO IDXOWRUSULYLW\´ WHVWXQGHU
ZKLFKWKHRQXVZDVRQWKHVKLSRZQHUWRVKRZWKDWKHZDVHQWLWOHGWROLPLWOLDELOLW\
8QGHUWKHQHZWHVWWKHRQXVKDVQRZVKLIWHGWRWKHFODLPDQWZKRKDVWRSURYHKLV
FDVH DJDLQVW WKH GHIHQGDQW VKLSRZQHU DQG DOVR SURYH WKDW WKH VKLSRZQHU LV QRW
HQWLWOHG WR OLPLW OLDELOLW\ZKLFK LQ HIIHFW LV D WZRSURQJEXUGHQRI SURRI IRU WKH
FODLPDQWWREHDU,QFLGHQWDOO\WKHZRUGLQJRIWKHQHZWHVWLVVXFKWKDWLWLVYLUWXDOO\
XQEUHDNDEOH,WZDVLQVHUWHGLQWKHQHZFRQYHQWLRQDWWKHEHKHVWRIWKHLQVXUDQFH







DQG DJHQWV ZKR ZRXOG DOO EH RWKHUZLVH SUHFOXGHG IURP EHLQJ VXEMHFWHG WR DQ\
SROOXWLRQFODLPV
7KH )XQG &RQYHQWLRQ ZDV HVWDEOLVKHG DV D FRPSDQLRQ LQVWUXPHQW WR WKH &/&
%DVLFDOO\ LW LV WKH OHJDO YHKLFOH WKURXJK ZKLFK WKH ,QWHUQDWLRQDO 2LO 3ROOXWLRQ
&RPSHQVDWLRQ)XQG,23&)XQGKDVEHHQHVWDEOLVKHG7KH)XQGLWVHOIXQGHUWKH
FRQYHQWLRQLVDQHQWLW\ZLWKOHJDOSHUVRQDOLW\FDSDEOHRIVXLQJDQGEHLQJVXHGLQLWV
RZQ QDPH 7KH PHFKDQLFV RI WKH )XQG¶V RSHUDWLRQ LQFOXGH SURYLVLRQ RI
FRPSHQVDWLRQWRYLFWLPVRISROOXWLRQGDPDJHZKHUHWKHPRQLHVVXEMHFWWRWKHOLPLWV
RI OLDELOLW\ XQGHU WKH &/& DUH XQDYDLODEOH IRU YDULRXV UHDVRQV LQFOXGLQJ WKH
LQVROYHQF\ RI WKH VKLSRZQHU RU RQH RU PRUH RI WKH &/& GHIHQFHV KDYH EHHQ











FRPSXOVRU\ LQVXUDQFHSURYLVLRQVRI WKHFRQYHQWLRQ WKHFRUUHVSRQGLQJREOLJDWLRQ










UHJLPH IRU WKLV FRQYHQWLRQ VWDWH SDUWLHV DUH H[SHFWHG WR DGRSW WKHLU RZQ XQGHU

-LQJMLQJ;X³7KH,QWHUQDWLRQDO/HJDO)UDPHZRUN*RYHUQLQJ/LDELOLW\DQG&RPSHQVDWLRQIRU
6KLSVRXUFH2LO3ROOXWLRQ'DPDJH´LQ0D[LPR40HMLD-USelected Issues in Maritime Law 






























SDUWLFXODU WKH 8QLWHG 6WDWHV 7KH OHJLVODWLRQ LQ TXHVWLRQ LV WKH LQIDPRXV 2LO
3ROOXWLRQ$FW 23$ZKLFKZDV LQWURGXFHG XQLODWHUDOO\ZLWKRXW KHHG WR DQ\












)RUDJRRGH[SODQDWLRQDQGFULWLTXHRI23$VHH*RWWKDUG*DXFLOil Pollution at Sea: Civil 
Liability and Compensation for Damage&KLFKHVWHU-RKQ:LOH\	6RQV










23$  ZKLFK VHHPV WR VLW ZHOO ZLWK WKH $PHULFDQ SXEOLF DW ODUJH EXW LV
FRUUHVSRQGLQJO\XQSRSXODUZLWKWKHLQWHUQDWLRQDOVKLSSLQJFRPPXQLW\LQSDUWLFXODU
WKRVHLQYROYHGLQYDULRXVDVSHFWVRIWKHLQERXQGDQGRXWERXQGWDQNHUWUDIILF7KH
LPSDFW RQ WKH LQWHUQDWLRQDO PDULWLPH FRPPXQLW\ LQYROYHG LQ WKH EXVLQHVV RI
VKLSSLQJ RLO LQWR WKH 8QLWHG 6WDWHV ZDV PDQLIHVWHG LQ WKH HDUO\ \HDUV RI WKH
OHJLVODWLRQ ZKHQ 3URWHFWLRQ DQG ,QGHPQLW\ 3	, &OXEV DV WKLUGSDUW\ OLDELOLW\
LQVXUHUVZHUHUHOXFWDQWWRFRYHURLOWDQNHUVLQWKH86WUDGH7KLVZDVLQUHDFWLRQWR





LV LQHYLWDEOH JLYHQ WKDW DQ\ VSLOO RU GLVFKDUJH RI RLO DFFLGHQWDO RU RWKHUZLVH LV
SURKLELWHG XQGHU WKH VWDWXWH +HQFH WKH DOOHJDWLRQ WKDW 23$  LV DQ XQOLPLWHG
OLDELOLW\UHJLPHJLYHQWKDWOLPLWDWLRQLVVRHDVLO\EUHDNDEOH+RZHYHUWKHUHOXFWDQFH








GRXEOHKXOO FRQVWUXFWLRQ 7KLV WRGD\ LV LQFRQVHTXHQWLDO DV WKHUH DUH VLPLODU
UHTXLUHPHQWVLQWKHLQWHUQDWLRQDOUHJLPHXQGHU0$532/HYHQWKRXJKWKHUHLVVWLOO






















WKDW³FRPSHQVDWLRQ´ LQ WHUPVRIFRQYHQWLRQ MDUJRQ LVYLUWXDOO\V\QRQ\PRXVZLWK
³GDPDJHV´ LQ WKH FRPPRQ ODZ V\VWHP8QGRXEWHGO\ FRPSHQVDWLRQ LV WKHPRVW
IXQFWLRQDO DQG H[SHGLHQW UHPHG\ IRU SROOXWLRQ GDPDJH DQG LV WKH RQH SULPDULO\
FRQVLGHUHG LQ WKLV GLVFXVVLRQ 7KH &/&)XQG &RQYHQWLRQ SDFNDJH SURYLGHV WKH
SUHPLVHRUUHIHUHQFHSRLQWIRU WKHSUHVHQWGLVFXVVLRQ WKHUDWLRQDOHEHLQJWKDW WKH
EDVLFSULQFLSOHVFRQWDLQHGLQWKH+16DQG%XQNHUV&RQYHQWLRQVVWHPIURPWKRVH
DOUHDG\ HQWUHQFKHG LQ WKDW SDFNDJH +RZHYHU GRPHVWLF ODZ SHFXOLDULWLHV DUH









VDPH LVVXH RU DVSHFW OHDGLQJ WR XQFHUWDLQW\ LQ WKH DSSOLFDWLRQRI WKH ODZ IURP D
JOREDOSHUVSHFWLYH
7KLVDJDLQLVFRPSRXQGHGE\WKHDGGLWLRQRIWKHVRFDOOHG³)XQGMXULVSUXGHQFH´WR

























Landcatch LtdYInternational Oil Pollution Compensation Funds>@/OR\GV5HSDW
SSHU&XOOHQ/-RIWKH&RXUWRI6HVVLRQ,QQHU+RXVH







+RQJMXQ(GVMarine Pollution Liability and Policy: China, Europe and the U.S7KH
1HWKHUODQGV:ROWHUV.OXZHUDWSS





FRVWV RI UHDVRQDEOH PHDVXUHV RI UHLQVWDWHPHQW DFWXDOO\ XQGHUWDNHQ RU WR EH
XQGHUWDNHQ DQG  WKH FRVWV RI SUHYHQWLYHPHDVXUHV DQG IXUWKHU ORVV RU GDPDJH
FDXVHGE\SUHYHQWLYHPHDVXUHV
,QGHHGWKHUHDUHVHYHUDOHOHPHQWVLQWKHGHILQLWLRQWKDWZDUUDQWVHSDUDWHDQGGHWDLOHG
H[DPLQDWLRQ $W SUHVHQW LW VXIILFHV WR ORRN DW RQH HOHPHQW ZKLFK FRQVWLWXWHV
SROOXWLRQGDPDJH LW LV WKH RQH WKDW UHDGV ³WKH FRVWV RI SUHYHQWLYHPHDVXUHV DQG
IXUWKHUORVVRUGDPDJHFDXVHGE\SUHYHQWLYHPHDVXUHV´7KLVHOHPHQWLVJHUPDQH
WR WKHFHQWUDO WKHPHRI WKH LQYHVWLJDWLRQLQ WKLV WKHVLVDV LWSHUWDLQV WRSUHYHQWLYH
















D VDOYRU DQG WKHPHDVXUHVZRXOG LQYROYHRSHUDWLRQVSHUWDLQLQJ WR HQYLURQPHQWDO
SURWHFWLRQ ,QGHHG LW LV VXEPLWWHG WKDW ZKHWKHU RU QRW D VDOYRU LV XQGHU D GXW\
FRQWUDFWXDO RU RWKHUZLVH VXFK DV XQGHU FXVWRPDU\ ODZ LI KH WDNHVPHDVXUHV WR
SUHYHQWRUPLQLPL]HSROOXWLRQGDPDJHKHVKRXOGEHHQWLWOHGWRFRPSHQVDWLRQIRU
















RSHUDWLRQV FRXOG EH FRQVLGHUHG DV IDOOLQJ ZLWKLQ WKH GHILQLWLRQ RI preventive 
measures RQO\ LI WKH SULPDU\ SXUSRVH ZDV WR SUHYHQW SROOXWLRQ GDPDJH LI WKH
RSHUDWLRQV SULPDULO\ KDG DQRWKHU SXUSRVH VXFK DV VDOYDJLQJ KXOO RU FDUJR WKH
RSHUDWLRQVZRXOGQRWEHFRYHUHGE\WKHGHILQLWLRQ
,QFLGHQWDOO\WKH,23&)XQGDOVRXVHGWKLVWHVWLQLQWKHRio OrinocoFDVH
$QRWKHU DSSURDFK DGRSWHG E\ WKH ,23& )XQG LV NQRZQ DV WKH GXDO SXUSRVH
DSSURDFK,WLVUHFRJQL]HGWKDWLQPRVWFDVHVRIVDOYDJHRSHUDWLRQVWDNLQJSODFHLQ
FRQQHFWLRQZLWK DQRLO VSLOO RU RWKHUPDULQH HQYLURQPHQWDO LQFLGHQW VDOYRUVZLOO
FDUU\ RXW ERWK VDOYDJH RI SURSHUW\ DV ZHOO DV DWWHPSW WR SUHYHQW RU PLWLJDWH
HQYLURQPHQWDOKDUP,QVXFKLQVWDQFHVLWPD\QRWDOZD\VEHSRVVLEOHWRVHSDUDWHWKH





































GDPDJH´ DQG LQ WKH FXUUHQW  YHUVLRQ WKH ZRUGV ³RU FUHDWHV D JUDYH DQG
LPPLQHQW WKUHDWRIFDXVLQJVXFKGDPDJH´KDYHEHHQDGGHGDW WKHHQG7KH OHJDO
LPSOLFDWLRQRI WKH H[SDQGHGGHILQLWLRQ LV WKDW WKH FRQYHQWLRQ FRQFHSW RIZKDW LV




























DVLQWKHFDVHRIThe Wagon Mound I,VKRUHIURQWEXVLQHVVHVVXFKDVKRWHOVUHVRUWV
DQGUHVWDXUDQWVSULYDWHKRPHVSXEOLFUHFUHDWLRQDOIDFLOLWLHVetc'DPDJHWR ODQG
VXFKDVWKHIRUHVKRUHEHDFKHVDQGRWKHUQDWXUDOIHDWXUHVRQODQGLQFOXGLQJWUHHVDQG
RWKHU IRUPV RI RUJDQLF OLIHPD\ DOVR FRXQW DV SURSHUW\ DQG DW WKH VDPH WLPH DV
HOHPHQWVRIWKHHQYLURQPHQWDVGLVFXVVHGEHORZ
(FRQRPLF/RVV
7KH WHUP ³HFRQRPLF ORVV´ FDQ EH SHUSOH[LQJ JLYLQJ ULVH WR TXHVWLRQV LQFOXGLQJ
OLQJXLVWLFSHFXOLDULWLHVIRUVWDUWHUV,QWKLVYHLQSHUKDSVWKHILUVWTXHVWLRQUHDVRQDEO\
WR EH SRVHG LV ZKHWKHU ³HFRQRPLF´ LV V\QRQ\PRXV ZLWK ³ILQDQFLDO´ )URP DQ
(QJOLVKODQJXDJHSHUVSHFWLYHWKLVZRXOGDSSHDUWREHDQLVVXHRIQXDQFHLQRWKHU
ZRUGVHYHQWKRXJKWKHWHUPVDUHRIWHQXVHGLQWHUFKDQJHDEO\WKH\GRQRWQHFHVVDULO\
EHDUH[DFWO\ WKHVDPHPHDQLQJ ,QFLGHQWDOO\ WKHQRWLRQRI ILQDQFLDO ORVVEHLQJ
OLQNHGWRHFRQRPLFORVVLVVXSSRUWHGE\&KULVWRSKHU+LOOZKRFLWHVWKHFHOHEUDWHG
FDVHRIHedley Byrne and Co. Ltd.YHeller & Partners Ltd.222DVSUHFHGHQWIRUWKH
SURSRVLWLRQWKDWILQDQFLDOORVVPD\EHUHFRYHUDEOHLQDQHJOLJHQFHDFWLRQ7KLV
LVSUHFLVHO\WKHQRWLRQRIDQHFRQRPLFORVVLQVKLSVRXUFHSROOXWLRQODZ
3XWWLQJ WKHVHPDQWLFVDVLGHDVDJHQHUDO UXOH LQERWKFLYLO ODZDQGFRPPRQ ODZ
MXULVGLFWLRQVHFRQRPLFORVVHVDUHQRWFRPSHQVDEOH,QUltramares CorporationY






VRXUFH3ROOXWLRQLQ$OGR&KLUFRSet al(GVThe Regulation of International Shipping: 















³SROOXWLRQGDPDJH´ZKLFK LQ WKH RSLQLRQRIRQH DXWKRUGRHV QRWKLQJEXW FUHDWH
REVFXULW\DQGFRQYROXWHWKHLVVXH,QDQ\HYHQWLWLVXVHGRQO\LQWKHFRQWH[WRI
LPSDLUPHQW RI WKH HQYLURQPHQW ZKLFK LQ WKH YLHZ RI WKH SUHVHQW DXWKRU LV









WRZKDW DQG LV VXFK ORVV FRPSHQVDEOH" ,Q WKH SUHVHQW FRQWH[W WKH DQVZHU LV WKDW
HFRQRPLFORVVFRQVHTXHQWLDOWRORVVRIRUGDPDJHWRSURSHUW\LVFRPSHQVDEOHEXW
QRW RWKHUZLVH ZKLFK PHDQV WKDW LQGHSHQGHQW RI SURSHUW\ ORVV RU GDPDJH
FRQVHTXHQWLDO HFRQRPLF ORVV ZRXOG QRW EH FRPSHQVDEOH $ FOHDU DQG FRQFLVH






















EXVLQHVV SUHPLVHV DUH VLWXDWHG (YHQ LI QR SK\VLFDO GDPDJH LV VXIIHUHG E\ WKH
SURSHUW\ RI WKH EXVLQHVV ILQDQFLDO ORVVPD\ RFFXU EHFDXVH RI ODFN RI FXVWRPHUV
FRQVHTXHQWLDO WR WKH SROOXWHG FRQGLWLRQ RI WKH PDULQH HQYLURQPHQW ,Q DOO VXFK
FLUFXPVWDQFHVFRQVHTXHQWLDOORVVRUGDPDJHZLOOEHFRPSHQVDEOHRQO\LIWKHORVV
RI RU GDPDJH WR WKH SURSHUW\ DVVRFLDWHG ZLWK WKH FRQVHTXHQWLDO ORVV LV DOVR
FRPSHQVDEOHDQGWKHFRQVHTXHQWLDOORVVLVQRWWRRUHPRWH
Pure Economic Loss 
$QHFRQRPLFORVVWKDWGRHVQRWTXDOLI\DVDFRQVHTXHQWLDOORVVLVDSXUHHFRQRPLF
ORVVZKLFKprima facieLVQRWFRPSHQVDEOHDVDJURXQGUXOHFHUWDLQO\LQFDVHVZKHUH




FRQVHTXHQWLDO ORVVRISURILW EXW UHIXVHG UHFRYHU\RI IXUWKHU ORVVHVRQJURXQGVRI
UHPRWHQHVVHYHQWKRXJKWKH\ZHUHFRQVHTXHQWLDOWRWKHSK\VLFDOGDPDJHWRSURSHUW\
RIWKHSODLQWLII




ORFDO UHJXODWRU\DXWKRULWLHVSHUWDLQLQJ WRDFWLYLWLHVVXFKDV ILVKLQJ LQ WKHSROOXWHG
ZDWHUVOHDGLQJWRORVVRIILVKLQJJURXQGVORVVRIRSSRUWXQLW\WRHDUQDQLQFRPHORVV
RIEXVLQHVV$OORIWKHVHFDQRFFXULQGHSHQGHQWO\RIORVVRIRUGDPDJHWRSURSHUW\
DQGZRXOG WKHUHIRUHEHFRQVLGHUHGDVSXUHHFRQRPLF ORVVHV$V LQGLFDWHGDERYH
FRPSHQVDELOLW\ZLOOGHSHQGRQWKHUHPRWHQHVVSUR[LPLW\WHVWDQGZKHWKHURUQRWWKH
ORVVZDVUHDVRQDEO\IRUHVHHDEOHE\WKHFODLPDQWZKRVXIIHUHGWKHHFRQRPLFORVV




ORVV EHFDXVH KLV ILVKLQJ DFWLYLW\ ZKLFK LV KLV VLQJXODU VRXUFH RI OLYHOLKRRG LV
LQH[WULFDEO\WLHGWRWKHSROOXWHGZDWHUV%XWFODLPVIRUORVVRILQFRPHPDGHE\D




Landcatch LtdYBraer Corporation and Others>@/OR\G
V5HSDQGLandcatch LtdY




,QP&O FerriesYBraer Corporation and Another233WKHFODLPRIWKHSXUVXHUVZDV








:KHWKHU RU QRW HQYLURQPHQWDO GDPDJH RU GDPDJH WR WKH HQYLURQPHQW LV
FRPSHQVDEOHXQGHUWKHFRQYHQWLRQVPXVWILUVWEHSUHPLVHGRQDFOHDUXQGHUVWDQGLQJ
RIZKDWWKLVSKHQRPHQRQLV7KHUHLVQRGHILQLWLRQRIWKHWHUPVLQWKH&/&SDFNDJH
EXWQRWDEO\ WKHUH LVDGHILQLWLRQRI³GDPDJH WR WKHHQYLURQPHQW´ LQ WKH6DOYDJH
&RQYHQWLRQDVIROORZV






FRQWDPLQDWLRQ 2Q WKH RWKHU KDQG LQ WKH &/& WKH WHUP ³LPSDLUPHQW RI WKH
HQYLURQPHQW´ LV WR EH IRXQG LQ WKH GHILQLWLRQ RI ³SROOXWLRQ GDPDJH´:KDW LV
QRWDEOHDERXWWKHDERYHGHILQLWLRQVLVWKDWERWKUHIHUWR³FRQWDPLQDWLRQ´EXWQHLWKHU














ORVV RI SURILWV IURP LPSDLUPHQW RI WKH HQYLURQPHQW DQG FRVWV RI UHLQVWDWHPHQW
PHDVXUHV%XWZKDWH[DFWO\LVWKHHQYLURQPHQWDQGZKRFDQFODLPLQUHVSHFWRILW
LVQRWFODULILHG:KHWKHUWKHLQWDQJLEOHVUHIHUUHGWRDERYHFDQEHLQFOXGHGLQDFODLP













7KH LVVXH RI locus standi LQ UHVSHFW RI WKH PDULQH HQYLURQPHQW LV SDUWLFXODUO\
LPSRUWDQW LQ UHODWLRQ WR D VDOYRU SURYLGLQJ HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV
:KHUHDVLWLVFRPPRQJURXQGWKDWWKHVKLSRZQHULVOLDEOHWRUHPXQHUDWHWKHVDOYRU
LQVXFKVLWXDWLRQDUJXDEO\WKHVKLSRZQHU¶VOLDELOLW\LVSUHPLVHGRQWKHVDOYRUVDYLQJ












Commonwealth of Puerto RicoYVVZoe Colocotroni)6XSS'256HHDOVR
3URVKDQWR.0XNKHUMHH³/LDELOLW\DQG&RPSHQVDWLRQIRU(QYLURQPHQWDO'DPDJH&DXVHGE\
6KLS6RXUFH3ROOXWLRQ$FWLRQDELOLW\RI&ODLPV´LQ0LFKDHO*)DXUH+DQ/L[LQDQG6KDQ
+RQJMXQ(GVMarine Pollution Liability and Policy: China, Europe and the U.S7KH
1HWKHUODQGV:ROWHUV.OXZHUSS

LQFOXGHV JHQHUDO SULQFLSOHV RI WKH ODZ RI WRUWV UHFRJQL]LQJ WKDW ORVV RU GDPDJH
UHVXOWLQJIURPVKLSVRXUFHSROOXWLRQLVEDVLFDOO\DPDULWLPHWRUW7KHDQDO\VLVWKHQ
H[WHQGV WR D IDLUO\ GHWDLOHG FRQVLGHUDWLRQ RI WKH &/&)XQG FRQYHQWLRQ UHJLPHV
ZKLFKSUHGRPLQDWHWKLVILHOGRILQTXLU\DOWKRXJKLWLVUHFRJQL]HGWKDWWKHODZRXWVLGH
WKH FRQYHQWLRQV ZKLFK SUHYDLOV LQ VHYHUDO MXULVGLFWLRQV LV DOVR LPSRUWDQW ,Q
SDUWLFXODUIRUUHDVRQVH[SODLQHGLQWKHWH[WWKH8QLWHG6WDWHVOHJLVODWLRQPDQLIHVWHG




PRYHWRZDUGVVWULFW OLDELOLW\XQGHU WKHFRQYHQWLRQUHJLPHV7KHRWKHUVLGHRI WKH
FRLQIURPOLDELOLW\QDPHO\FRPSHQVDWLRQRUGDPDJHVLVJLYHQDVRXQGDQDO\WLFDO



























VDOYDJH ,W SUHGLFDWHG DGUDVWLFGHYLDWLRQ IURP WKHSULQFLSOHRI ³QR FXUHQRSD\´
ZKLFK ZDV KLWKHUWR WKH EHGURFN IRXQGDWLRQ RI FXVWRPDU\ VDOYDJH ODZ 7KH
HQYLURQPHQWDO GLPHQVLRQ LQYROYLQJ ODUJH VFDOH RLO VSLOOV DV ZHOO DV VKLSVRXUFH
SROOXWLRQ HYHQ LQ VPDOOHU GRVHV KDV JLYHQ VDOYDJH D ³FKDQJLQJ IDFH´ZKLFK KDV
UHVXOWHGLQWKHSKHQRPHQRQZKLFKFDPHWREHNQRZQDVHQYLURQPHQWDOVDOYDJH$V





WKH JUDQW RI UHIXJH E\ D FRDVWDO VWDWH WR D OHDNLQJ VKLS IURPZKLFK RLO RU RWKHU
SROOXWDQW PD\ EH HPDQDWLQJ 6LQFH WLPH LPPHPRULDO VKLSV KDYH EHHQ VHHNLQJ
UHIXJHLQVKHOWHUHGZDWHUVRUDSRUWZKHQLQGLVWUHVVRUIDFHGZLWKDGYHUVHFRQGLWLRQV










%XW DV PHQWLRQHG E\ 3URIHVVRU *ROG WKH GLVWLQJXLVKHG IDWKHU RI PRGHUQ
LQWHUQDWLRQDOODZ3URIHVVRU2SSHQKHLPKDVUHPDUNHGWKDWVXFK³MXULVGLFWLRQLVWRD
FHUWDLQVPDOOH[WHQWOLPLWHGZKHQWKHYHVVHOKDVEHHQFRPSHOOHGWRHQWHUDSRUWLQ
GLVWUHVV´:KHWKHU DW FXVWRPDU\ ODZ WKHUH LV DQ LQKHUHQW ULJKW WR UHIXJH RU D
FRUUHVSRQGLQJ REOLJDWLRQ RQ D FRDVWDO VWDWH WR JUDQW UHIXJH LV UDWKHU XQFOHDU
6XIILFH LW WR VD\ WKDW UHJDUGOHVV RI WKH GHEDWH RYHU WKH H[LVWHQFH RI DQ\ ELQGLQJ
REOLJDWLRQRWKHUZLVHVDIHW\RIKXPDQOLYHVKDVDOZD\VEHHQDSULRULW\LQVKLSSLQJ
VXSSRUWHGE\FXVWRPRIWKHVHDDVUHPDUNHGE\3URIHVVRU*ROGLQWKHDERYHQRWHG
SDVVDJH7KXV LWKDV ORQJEHHQFXVWRPDU\ WRJLYH UHIXJH WRD VWULFNHQVKLS7KH















(GJDU*ROGForewordWR$OGR&KLUFRSDQG2ORI/LQGHQ(GVPlaces of Refuge for Ships
/HLGHQ%RVWRQ0DUWLQXV1LMKRIIDWS[L





(GVPlaces of Refuge /HLGHQ%RVWRQ0DUWLQXV1LMKRIIDWS
$OGR&KLUFRS2ORI/LQGHQ'HWOHI1HLOVHQ³&KDUDFWHULVLQJWKH3UREOHPRI3ODFHVRI5HIXJHIRU








KDUP WR LWV FRDVWOLQH DQG FRDVWDO LQWHUHVWV WRJHWKHU ZLWK RWKHU FRQVHTXHQWLDO
GHWULPHQW,WKDVEHHQH[HPSOLILHGLQVXFKGLVDVWHUVDVWKHChristos BitasPrestige, 
Erika Castor DQG Khark 5 ZKHUHUHTXHVWVIRUUHIXJHZHUHGHQLHGWKDWLPPLQHQW
WKUHDWRISROOXWLRQFDQEHDYHUWHGLIDWWKHUHTXHVWRIDVDOYRURUWKHPDVWHURIDVKLS
D SODFH RI UHIXJH LV JUDQWHG WR D SROOXWLQJ RU SRWHQWLDOO\ SROOXWLQJ VKLS LQ JRRG
WLPH
7KHCastorVLWXDWLRQZDVSHUKDSVWKHPRVWWHOOLQJRIDOOVXFKLQFLGHQWV7KHYHVVHO
ZDV UHIXVHG HQWU\ LQWR D SODFH RI UHIXJH VXFFHVVLYHO\ E\ WKH JRYHUQPHQWV RI
0RURFFR*LEUDOWDUDQG6SDLQ DQGDQRWKHU ILYH VWDWHVRYHUDSHULRGRI VRPH VL[









HDVW FRDVW RI &DQDGDZHUH VXQN RQ WKH RUGHUV RI HQIRUFHPHQW DXWKRULWLHV RI WKH



























WDQNHUV DV ³OHSHU VKLSV´ D WHUP FRLQHG WR HPSKDVL]H WKHLU XQWRXFKDELOLW\ DQG
FRQVHTXHQWLDOGHWULPHQWWRVDOYRULDOHIIRUWDQGLQYHVWPHQW7KHVDOYRU¶VLQDELOLW\
WRHDUQDUHZDUGDWWULEXWDEOHWRWKHKDUVKQHVVRIWKHXOWLPDWHVXFFHVVUHTXLUHPHQWLQ
FDVHV RI VHULRXV RLO VSLOOV FDXVHG E\ WDQNHUV LV VDLG WR EH WKH JHQHVLV RI WKH
SKHQRPHQRQRIHQYLURQPHQWDOSURWHFWLRQVHUYLFHVSURYLGHGE\VDOYRUV
,Q WKH HYROXWLRQDU\ SURFHVV LW LV DSSDUHQW WKDWZLWK ODZ UHIRUP LQ WKLV ILHOG WKH
VWULQJHQF\RIWKH³QRFXUHQRSD\´SULQFLSOHKDVEHHQFRQVLGHUDEO\GLOXWHG,QWKH










UHVROYHG H[SHGLWLRXVO\ WR HQDEOH LQWHUQDWLRQDO VKLSSLQJ DQG WUDGH WR WKULYH
H[SRQHQWLDOO\+RZODZUHIRUPKDVWDNHQSODFHLQWKLVUHJDUGLVH[DPLQHGEHORZ



















VXFFHVVIXOO\ VDYLQJ PDULWLPH SURSHUW\ DOVR VDYHG KXPDQ OLIH DQG ZHUH DEOH WR
SURWHFW VKLSRZQHUV IURP EHLQJ VXEMHFWHG WR SRWHQWLDO WKLUGSDUW\ OLDELOLW\ 7KH
VRXUFHRI WKHQRWLRQRIDZDUGHQKDQFHPHQWZDVWKHLQKHUHQWGLVFUHWLRQDU\SRZHU
YHVWHG LQ WKH WULEXQDO DGMXGLFDWLQJ D VDOYDJH FDVH WR JUDQW DZDUGV ,Q WKH
FRQWHPSRUDU\UHJLPHRIVDOYDJHLWLVQRWDEOHWKDW$UWLFOHERIWKH,QWHUQDWLRQDO
6DOYDJH&RQYHQWLRQRISURYLGHVWKDWWKHWHUPVRIDVDOYDJHFRQWUDFWPD\EH




+RZHYHU WKH JUDQW RI DQ\ HQKDQFHG UHZDUG LV VXEMHFW WR WKH ³QR FXUH QR SD\´
SULQFLSOH ,Q RWKHUZRUGV RQO\ LI WKH SURSHUW\ LQ TXHVWLRQ LV VXFFHVVIXOO\ VDYHG
ZKROO\RUDWOHDVWSDUWLDOO\FDQRWKHUEHQHILWVFRQIHUUHGE\WKHVDOYRUEHWDNHQLQWR
DFFRXQWLQDVVHVVLQJWKHDZDUG7KHFRQIHUPHQWPHUHO\RIDQRQSURSULHWDU\EHQHILW
LQFOXGLQJ WKH VDYLQJ RI KXPDQ OLYHV DQG DYHUVLRQ RI SRWHQWLDO OLDELOLWLHV LV







Pty LtdYLouis Dreyfus Armateurs SNC,>@)&$)&UHSRUWHGLQ>@/OR\G¶V5HS
3OXV
The Zephyrus:5REDWSTheFusilia0RR3&16DWS
ERWKSHU'U/XVKLQJWRQThe Cargo ex Schiller3'DWSSHU%UHWW/-

,QVXPPDU\WKHQRWLRQRIWKHHQKDQFHGDZDUGFRQVWLWXWHVDWDQJHQWLDOYDULDWLRQRI




RI OLDELOLW\ FRQIHUUHG RQ WKH RZQHUV EXW UDWKHU WKH VNLOO DQG HIIRUW XVHG WR













WKH FRQWHPSRUDU\ VKLSSLQJ PLOLHX VL]HV DQG YDOXHV RI VKLSV KDYH LQFUHDVHG
GUDPDWLFDOO\DQGFRUUHVSRQGLQJO\WKHKD]DUGRXVQDWXUHRIJRRGVFDUULHGRQWKHP
KDYH DOVR LQFUHDVHG 7KLV KDV UHVXOWHG LQ WKH SRWHQWLDO OLDELOLW\ RI VKLSRZQHUV
H[SDQGLQJLQPXOWLIDULRXVZD\VZKLFKFRXOGHDVLO\H[FHHGWKHDPRXQWRIWKHVDOYDJH
IXQGEDVHGRQWKHVDOYHGYDOXHRISURSHUW\



























FDVHZRXOGQRWKDYH³DQ\YHU\PDWHULDO HIIHFW´RQ WKH VDOYDJH UHZDUG ,Q DQ\






























,QThe Bosworth (No.3) 0F1DLU-KHOGWKDWµ,QHIIHFWOLIHVDOYDJHLVVWULFWO\QRW
DNLQGRIFRPPRQODZPDULWLPHVDOYDJHEHFDXVHWKHPDULWLPHFRPPRQODZGLGQRW
NQRZRUGLGQRWHQYLVDJHWKHFRQFHSWLRQRI OLIHVDOYDJHEXW LW LV«DVSHFLHVRI























(GJDU*ROGet al Maritime Law7RURQWR,UZLQ/DZDWS
3'DWS









SURSHUW\ RZQHU ZDV DYHUWHG WKURXJK SUHYHQWLYH RU PLWLJDWLRQ DFWLRQV WDNHQ E\
VDOYRUV6XFKDFWLRQVKDYHEHHQDORQJVWDQGLQJIHDWXUHRIVDOYDJHVHUYLFHVZKLFK


















YHVVHO JURXQGHG DWKZDUW WKH FKDQQHO OHDGLQJ WR%RVWRQ KDUERXU DQG EORFNHG WKH
HQWUDQFHWRWKHSRUW,WZDVVWUDLJKWHQHGDQGVDYHGE\WXJVEHORQJLQJWRWKHKDUERXU
DXWKRULW\%HLQJDSXEOLFERG\XQGHUDOHJDOGXW\WRUHPRYHREVWUXFWLRQVZLWKLQWKH
SRUW SUHPLVHV RUGLQDULO\ WKH DXWKRULW\ ZRXOG QRW KDYH EHHQ HQWLWOHG WR VDOYDJH
SD\PHQW EHFDXVH LWZRXOG QRW KDYH EHHQ D YROXQWDU\ DFW+RZHYHU WKH OHDUQHG
MXGJH LQ DVVHVVLQJ DQ DZDUG K\SRWKHWLFDOO\ WRRN DFFRXQW RI WKHZUHFN UHPRYDO

The Merannio//5HSThe Tsiropinas//5HSThe 










)URP WKH DERYH GLVFXVVLRQ DYRLGDQFH RI SRWHQWLDO OLDELOLW\ ZDV WDNHQ LQWR











6WDWHV,QTrico Marine Operators Inc. Y Dow Chemical Co.WKHFRXUWJUDQWHG
DQHQKDQFHPHQWRIWKHVDOYDJHDZDUGIRUSUHYHQWLQJHQYLURQPHQWDOGDPDJHWKXV




ZHUH SURYLGHG WR VDOYRUV IRU SURFHHGLQJ WR WKH DLG RI OHDNLQJ WDQNHUV SRVLQJ DQ
HQYLURQPHQWDOWKUHDWZKHUHXOWLPDWHSUHVHUYDWLRQRIWKHresZDVQRWSRVVLEOH7KLV
ZDV IUHTXHQWO\ WKH FDVH EHFDXVH RI LQWHUYHQWLRQE\SXEOLF DXWKRULWLHV IRU IHDU RI
H[WHQVLYHSROOXWLRQGDPDJHEHLQJFDXVHG(YHQWXDOO\WKHFDWDVWURSKLFAmoco Cadiz 
RLOVSLOOUDQNLQJDWWKHWRSRIWKHSROOXWLRQGLVDVWHUOLVWEURXJKWWRWKHIRUHIURQWWKH













$W WKH WLPH LW ZDV WKH  6DOYDJH &RQYHQWLRQ WKDWPRVWO\ JRYHUQHG VDOYDJH
RSHUDWLRQVLQWHUQDWLRQDOO\,WZDVDQLQVWUXPHQWFUHDWHGE\WKH&0,ZKLFKZDV
SHUFHLYHGWREHVHULRXVO\LQDGHTXDWHWRPHHWWKHFRQWHPSRUDU\SUREOHPVUHODWLQJWR
WKH HQYLURQPHQWDO GLPHQVLRQ RI VDOYDJH ODZ 7KH SULYDWH VHFWRU SLRQHHUHG ODZ





ZDV EDVHG RQ WKH FRQFHSW RI ³OLDELOLW\ VDOYDJH´ DLPLQJ WR JUDQW DQ LQGHSHQGHQW





,Q WDQGHP ZLWK WKH FRPPHUFLDO LQLWLDWLYH DQG DW WKH UHTXHVW RI ,0&2 &0,
HVWDEOLVKHG DQ ,QWHUQDWLRQDO 6XEFRPPLWWHH WR XQGHUWDNH DQ H[DPLQDWLRQ RI WKH
6DOYDJH&RQYHQWLRQDQGLGHQWLI\LWVGHILFLHQFLHVZLWKSDUWLFXODUUHJDUGWRVKLS








MXVWLILFDWLRQ DQG EDVLV IRU D VDOYDJH UHZDUG UHJDUGOHVV RI VXFFHVV LQ VDOYLQJ
SURSHUW\
1RWDEO\WKHLGHDKDGDOUHDG\EHHQDEDQGRQHGDQGUHSODFHGLQWKHSULYDWHVHFWRUE\













RSSRVLWLRQ IURP VKLSRZQHUV DQG WKHLU 3	, FOXEV ZDV QR OHVV DW DOO DW WKH &0,
0RQWUHDO&RQIHUHQFH7KHLUSRVLWLRQZDVWKDWHYHQLILWZDVGHVLUDEOHWKDWDVDOYRU
VKRXOGEHSDLGVRPHIRUPRIUHPXQHUDWLRQIRUFRQIHUULQJDEHQHILWRQVKLSRZQHUV
E\ DYHUWLQJ WKLUG SDUW\ OLDELOLWLHV KRZ WKDW ZRXOG EH DFFRPSOLVKHG ZDV
LQFRQFHLYDEOHJLYHQWKDWWKHUHZRXOGEHQRVDOYHGYDOXHIURPZKLFKVDOYRUVFRXOG
EH UHZDUGHG 2QH FRPPHQWDWRU UHSUHVHQWLQJ 3	, LQWHUHVWV LQ RSLQLQJ RQ WKH
LQDSSURSULDWHQHVV RI UHTXLULQJ SROOXWLRQ OLDELOLW\ XQGHUZULWHUV WR PDNH XS WKH
VKRUWIDOOLQVDOYRUV¶DZDUGVUHPDUNHGWKDW³WKHDVVHVVPHQWRIWKHSRWHQWLDOOLDELOLW\
ZKLFKWKHVDOYRUKDVDYRLGHGLVYLUWXDOO\LPSRVVLEOHWRTXDQWLI\´,QFULWLFL]LQJWKH
6XEFRPPLWWHH¶V UHSRUWZKLFKDGYRFDWHV WKHQHHG IRUKLJKHU WRWDOFRPSHQVDWLRQ
DQGVHHPLQJO\SURPRWHVWKHFRQFHSWRIOLDELOLW\VDOYDJHWKHVDPHFRPPHQWDWRUKDV
FRQWHQGHG WKDW LW UDLVHV WKH SRVVLELOLW\ WKDW 3	, &OXEV DUH FRPSHOOHG WR SD\
LQGLVFULPLQDWHO\ IRU VXFFHVVIXO VDOYDJH RSHUDWLRQV VXFK DV DYRLGDQFH RI ZUHFN
UHPRYDO OLDELOLW\ +H TXHVWLRQV  ³>:@KHUH GRHV LW HQG"´ ,W LV VXEPLWWHG WKDW
DOWKRXJK WKHSURSRVDO EDVHGRQ WKH UHSRUW IDLOHG WR DWWUDFW XQDQLPRXV VXSSRUW LQ





DGRSWHG DW WKH 0RQWUHDO &RQIHUHQFH  ZKLFK HYHQWXDOO\ UHDFKHG WKH /HJDO
&RPPLWWHH RI ,0&2 QRZ ,02 IRU GHOLEHUDWLRQ E\ WKH LQWHUQDWLRQDO PDULWLPH




WRSUHYHQW LW IURPKDSSHQLQJ LWXQGRXEWHGO\ZDUUDQWV UHFRJQLWLRQDVPHULWRULRXV
VHUYLFH
$QRWKHU LQWHUHVWLQJSRLQW LV WKDW LQ WKH8QLWHG6WDWHV WKH)LIWK&LUFXLW&RXUW RI
$SSHDOVDFFHSWHGWKHFRQFHSWRIOLDELOLW\VDOYDJHLQWKHSUH23$FDVHAllseas 
Maritime S.A. YM/V Mimosa7KHFRXUWUHFRJQL]HGWKDWSUHYHQWLQJDVKLSRZQHU





6HVVLRQ'RFXPHQW/(*LQ)UDQFHVFR%HUOLQJLHULThe Travaux Preparatoires of the 























WDNLQJ LQWR DFFRXQW WKH DGGLWLRQDO HIIRUWV H[SHQGHGE\ WKH VDOYRU LQ VXFFHVVIXOO\










RQO\ WR WKH H[WHQW WKDW LW H[FHHGHG ZKDW ZDV RWKHUZLVH UHFRYHUDEOH XQGHU WKH

Ibid.DWS













WLPHV D VDOYRU FRXOG ZHOO EH ZDONLQJ HPSW\ KDQGHG LI WKHUH ZDV QR XOWLPDWH









ZDV WR SXW LQ SODFH DPHFKDQLVP IRU DSSRUWLRQPHQW RI LQVXUDQFH OLDELOLW\ LQ RLO
SROOXWLRQ FDVHV EHWZHHQ XQGHUZULWHUV RI VKLSV DQG OLDELOLW\ LQVXUHUV ,Q HIIHFW LW
SURYLGHVWKHILQDQFLDOVXSSRUWEDVHIRUWKHSUDFWLFDOLPSOHPHQWDWLRQRIWKHVDIHW\QHW
GHYLFH HYHQ WKRXJK LW LV QRW D OHJDOO\ ELQGLQJ LQVWUXPHQW EXW UDWKHU D NLQG RI
³JHQWOHPHQ¶V DJUHHPHQW´ )LQDQFH LV DOZD\V DPDMRU FRQFHUQ LQ DQ\ ODZ UHIRUP
H[HUFLVHDQGLWLVZHOONQRZQWKDWLQVXUHUVDUHNH\SOD\HUVLQVXFKH[HUFLVHVDVWKH\
DUH WKH HYHQWXDO SURYLGHUV RI LQGHPQLILFDWLRQ /DZ UHIRUP LQ VDOYDJH LV QR
H[FHSWLRQ7KXVLQWKHILQDOLQFRUSRUDWLRQRIWKHVDIHW\QHWFRQFHSWLQ/2)
WKHLQVXUHUVDVHQYLVDJHGIXQGHUVRIWKHSURSRVLWLRQKDGWREHEURXJKWLQ
7KH WZR SDUWLHV ZHUH UHSUHVHQWHG E\ WKH ,QVWLWXWH RI /RQGRQ 8QGHUZULWHUV DQG
/OR\G¶V8QGHUZULWHUV$VVRFLDWLRQRQWKHRQHKDQGDQGWKH,QWHUQDWLRQDO*URXSRI
3	,&OXEVRQWKHRWKHU ,WZDVDJUHHGWKDW LQ WHUPVRI WKHUHYLVHGYHUVLRQRI WKH
/2)WKDWWKH+	0DQGSURSHUW\XQGHUZULWHUVZRXOGFRQWLQXHWRLQGHPQLI\WKHLU
SULQFLSDOV IRU SD\PHQWV RI VDOYDJH DZDUGV XQGHU H[LVWLQJ SROLFLHV LQFOXGLQJ
SD\PHQWRIHQKDQFHGDZDUGVIRUSROOXWLRQDEDWHPHQWZKHUHDVWKH3	,&OXEVZRXOG
SD\IRUWKHIXOOFRVWVRIWKHVDIHW\QHWLQFOXGLQJSURYLVLRQRIVHFXULW\7KHUHVSHFWLYH



















UHDVRQV 2QH WKH  /2) ZDV DSSOLFDEOH LQ ZDWHUV EH\RQG WKH QDWLRQDO
MXULVGLFWLRQV RI FRDVWDO VWDWHV ZKHUHDV WKH ODWHU YHUVLRQV LQFRUSRUDWLQJ WKH























LQLWLDWLYH IRU UHSODFLQJ WKH6DOYDJH&RQYHQWLRQZLWKDQHZ LQVWUXPHQWZDV
VSHDUKHDGHGE\WKH&0,DVGLVFXVVHGDERYH
,W LV DUJXDEOH KRZHYHU DQG FHUWDLQO\ IURP WKH SHUVSHFWLYH RI WKLV DXWKRU WKDW
FRQYHQWLRQ PHFKDQLVPV DUH QRW DOZD\V WKH EHVW ZD\ WR DFKLHYH XQLYHUVDOLW\ RU
XQLIRUPLW\LQSULYDWHODZPDWWHUV)LUVWQDWLRQDOSROLFLHVDQGLQWHUHVWVWDNHDIURQW
VHDW VRPHWLPHVZLWK OHVV UHJDUG WRZKDW LV QHHGHG E\ FRPPHUFLDO DQG LQGXVWU\
LQWHUHVWVWRUHDFKWKHLUREMHFWLYHV6HFRQGO\WKHSURFHVVXQGHUWUHDW\ODZLVQRWDOO
WKDWH[SHGLWLRXV7KHHQWU\LQWRIRUFHRIDFRQYHQWLRQLVLPSHGHGEHFDXVHQRWHQRXJK







TXLWH HIIHFWLYHO\7RZDUGV WKDW HQG WKH&0,XQGHUWRRND UHYLHZH[HUFLVHRI WKH
SULYDWHODZDVSHFWVRIVDOYDJHLQWDQGHPZLWKWKH,02ORRNLQJLQWRWKHSXEOLFODZ
VLGHRI WKHHTXDWLRQ7KH LQLWLDO UHSRUWRI WKH&0,ZDV UHOHDVHG VKRUWO\DIWHU WKH
HIIHFWXDWLRQRI/2)FRQWDLQLQJWKHVDIHW\QHWGHYLFH
7KH &0, LQLWLDWLYH HQGLQJ ZLWK WKH 0RQWUHDO &RQIHUHQFH LQ  HYHQWXDOO\






















ODZ RI VDOYDJH H[WUDFWHG IURP WKH  &RQYHQWLRQ 7KH PDLQ IHDWXUHV RI WKH





IURP LW 7KH SXUSRVLYH RU WHOHRORJLFDO PHWKRG RI LQWHUSUHWDWLRQ LV HQVKULQHG LQ
$UWLFOHRIWKH9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHVZKLFKSURYLGHV




DQ\ UDWH LQ UHODWLRQ WR WKHSUHVHQW GLVFXVVLRQ LQ WKH ILUVW LQVWDQFH WKHSUHDPEOH























SURWHFWLRQ GHPRQVWUDWLQJ WKH FRUUHVSRQGLQJ QHHG IRU UHYLHZLQJ WKH H[WDQW
LQWHUQDWLRQDO ODZ RI VDOYDJH 6HFRQGO\ LW UHFRJQL]HV WKDW HIILFLHQW DQG WLPHO\
VDOYDJH RSHUDWLRQV FDQ PDNH D PDMRU FRQWULEXWLRQ WR PDULWLPH VDIHW\ DQG
HQYLURQPHQWDO SURWHFWLRQ %RWK WKHVH PDWWHUV VKRXOG EH WDNHQ LQWR DFFRXQW E\
WULEXQDOVZKHQWKH\DUHFKDUJHGZLWKFRQVWUXLQJWKH&RQYHQWLRQE\ORRNLQJDWLWV
REMHFWDQGSXUSRVH
,Q WHUPV RI IXUWKHU LQGLFDWLQJ WKH WHOHRORJ\ RI WKH &RQYHQWLRQ WKH SUHDPEOH
H[SUHVVHV WKH LPSRUWDQFH RI WKH QHHG WR RIIHU DGHTXDWH LQFHQWLYHV WR VDOYRUV
XQGHUWDNH VDOYDJH RSHUDWLRQV LQ UHVSHFW RI YHVVHOV DQG RWKHU SURSHUW\ LQ GDQJHU
+RZHYHULWLVVLOHQWRQWKHQHHGWRHQVXUHWKDWDGHTXDWHLQFHQWLYHVDUHDYDLODEOHWR
VHUYLFHVLQUHVSHFWRISURWHFWLRQRIWKHHQYLURQPHQW








FRQVWUXFWLRQ OHDGV WR ³DGHTXDWH LQFHQWLYHV´ EHLQJJLYHQ WR VDOYRUV WR SURWHFW WKH
HQYLURQPHQWEXWKHSURYLGHGQRFRQFOXVLRQ2QWKHRWKHUKDQGLQDGYRFDWLQJWKH
FDXVHRIWKHVDOYRUVLQWKHNagasaki SpiritFDVHKHDSSDUHQWO\HPSKDVL]HG³WKDWWKH
H[SOLFLW SXUSRVH RI WKH QHZ VDOYDJH UHJLPH LV LQ WKHZRUGV RI WKH SUHDPEOH WR
SURYLGH µDGHTXDWH LQFHQWLYHV¶ WR NHHS WKHPVHOYHV LQ UHDGLQHVV WR SURWHFW WKH
HQYLURQPHQW´
$VLQGLFDWHGDERYHLWDSSHDUVWKDWLQWKLVSUHDPEXODUVWDWHPHQWFRQVLGHUDWLRQRI




WKH REMHFW DQG SXUSRVH RI WKH &RQYHQWLRQ LV QRW HQWLUHO\ FOHDU +RZHYHU DQ








DFFRPPRGDWHG ZLWKLQ WKH SKUDVHRORJ\ ³YHVVHOV DQG RWKHU SURSHUW\ LQ GDQJHU´
ZLWKRXW H[SUHVV PHQWLRQ RI LW 7KXV LW FDQ EH VDLG WKDW IURP WKH ZRUGV RI WKH





UDWH´ LQ$UWLFOH  VKRXOG EH FRQVWUXHG LQ DPDQQHU VR DV WR LQFOXGH D SURILW
HOHPHQW+HVXEPLWWHGWKDWLQFRQVWUXLQJWKRVHZRUGVWKHWHOHRORJLFDORUSXUSRVLYH
DSSURDFK WR WUHDW\ LQWHUSUHWDWLRQ VKRXOG EH DGRSWHG /RUG 0XVWLOO KRZHYHU LQ
UHQGHULQJWKHPDLQMXGJPHQWLQWKH+RXVHRI/RUGVZDVQRWLPSUHVVHG+HVHHPHG
WR WDQJHQWLDOO\ DFNQRZOHGJH WKDW VXFK D UXOH H[LVWHG EXW ZDV QRW LQ WKH OHDVW
SHUVXDGHG WKDW LWV DSSOLFDWLRQ VKRXOG OHDG WR WKH FRQFOXVLRQ WKDW WKH VDOYRU¶V
H[SHQVHVLQWKDWFDVHVKRXOGLQFOXGHDQHOHPHQWRISURILWDVVXEPLWWHGE\FRXQVHO
IRUWKHVDOYRUV
,W PXVW EH FRQFHGHG WKDW WKH 6DOYDJH &RQYHQWLRQ  GRHV SURYLGH ILQDQFLDO
LQFHQWLYHVWRHQFRXUDJHVDOYRUVWRSUHYHQWRUPLWLJDWHGDPDJHWRWKHHQYLURQPHQW
7KLV LV PDQLIHVWHG LQ $UWLFOH  E ZKLFK WDNHV LQWR FRQVLGHUDWLRQ VDOYRUV¶
HQYLURQPHQWDOHIIRUWVLQWKHDVVHVVPHQWRIVDOYDJHUHZDUGV)XUWKHUPRUH$UWLFOH
JUDQWV VSHFLDO FRPSHQVDWLRQ WR WKHP LQ WKH DEVHQFH RI VXFFHVV LQ SUHVHUYLQJ
SURSHUW\DVGLVFXVVHGEHORZ+RZHYHUZKHWKHUWKRVHLQFHQWLYHVDUHDGHTXDWHKDV







































VXEVWDQWLDO GDPDJH´ LQ WKH VDPH VHQWHQFH ZKLFK VHHPV WR EH D FRQWUDGLFWLRQ
)XUWKHUPRUHWKHUHLVQRWKLQJVDLGDERXWZKDWH[DFWO\LV³VXEVWDQWLDO´DQGWKHZRUG





















WR µSK\VLFDO GDPDJH¶ H[FOXGHV HFRQRPLF ORVVHV´ DPRQJ RWKHU WKLQJV ,W LV













RXW LQ ³QDYLJDEOHZDWHUV RU LQ DQ\RWKHUZDWHUVZKDWVRHYHU´ DUH FRYHUHG E\ WKH





Travaux Preparatoires of the Convention on Salvage, 1989´$QWZHUS&0,DWS
/(*&21)±$QQH[LQ)UDQFHVFR%HUOLQJLHULThe Travaux Preparatoires of the 
Convention on Salvage, 1989´$QWZHUS&0,DWS
1LFKRODV--*DVNHOO³7KH6DOYDJH&RQYHQWLRQDQGWKH/OR\G¶V2SHQ)RUP/2)6DOYDJH













GXH FDUH WR ³SUHYHQW RUPLQLPL]H GDPDJH WR WKH HQYLURQPHQW´%H\RQG WKDW WKH
VDOYRUPXVWFDUU\RXWVDOYDJHZLWKGXHFDUHDQGWKHRZQHUVPXVWFRRSHUDWHZLWKWKH
VDOYRUGXULQJWKHVDOYDJHRSHUDWLRQV$VZHOOWKHVDOYRUPXVWDFFHSWWKHLQWHUYHQWLRQ





WKHSURYLVLRQRI IDFLOLWLHV WR VDOYRUV WDNH LQWR DFFRXQW WKHQHHG IRU FRRSHUDWLRQ
EHWZHHQVDOYRUVRWKHULQWHUHVWHGSDUWLHVDQGSXEOLFDXWKRULWLHVLQRUGHUWRHQVXUHWKH
HIILFLHQWDQGVXFFHVVIXOSHUIRUPDQFHRIVDOYDJHRSHUDWLRQVIRUWKHSXUSRVHRIVDYLQJ
OLIH RU SURSHUW\ LQ GDQJHU DV ZHOO DV SUHYHQWLQJ GDPDJH WR WKH HQYLURQPHQW LQ
JHQHUDO´'HVSLWHVXFKUHTXLUHPHQWIRUFRRSHUDWLRQEHWZHHQDQGDPRQJVDOYRUVDQG




ODZ WR SURWHFW LWV FRDVWOLQH RU UHODWHG LQWHUHVWV IURP SROOXWLRQ RU WKH WKUHDW RI
SROOXWLRQ IROORZLQJ XSRQ DPDULWLPH FDVXDOW\ RU DFWV UHODWLQJ WR VXFK D FDVXDOW\
ZKLFK PD\ UHDVRQDEO\ EH H[SHFWHG WR UHVXOW LQ PDMRU KDUPIXO FRQVHTXHQFHV














WDNLQJ LQWR DFFRXQW WKH IROORZLQJ FULWHULDZLWKRXW UHJDUG WR WKH RUGHU LQ
ZKLFKWKH\DUHSUHVHQWHGEHORZ
D WKHVDOYHGYDOXHRIWKHYHVVHODQGRWKHUSURSHUW\

















WKH YHVVHO DQG RWKHU SURSHUW\ LQWHUHVWV LQ SURSRUWLRQ WR WKHLU UHVSHFWLYH
VDOYHGYDOXHV+RZHYHUD6WDWH3DUW\PD\LQLWVQDWLRQDOODZSURYLGHWKDW
WKHSD\PHQWRIDUHZDUGKDVWREHPDGHE\RQHRIWKHVHLQWHUHVWVVXEMHFWWR





,QSDUDJUDSKDERYH WKHUH DUH WHQ LWHPLVHGFULWHULD IRU DVVHVVPHQWRI D VDOYDJH
UHZDUG&RPSDUHGZLWKLWVFRUUHVSRQGLQJ$UWLFOHLQWKH6DOYDJH&RQYHQWLRQ
WKHFULWHULDVHWRXWLQ$UWLFOHDUHPXFKWKHVDPHEXWVXESDUDJUDSKVEKL








UHSUHVHQW WKHLU LQGLUHFWFRVWV ,QSDUWLFXODU WKHZRUGV³DYDLODELOLW\´DQG³VWDWHRI
UHDGLQHVV´ LQGLFDWH WKDW VSHFLDO FRQVLGHUDWLRQ LV WREHJLYHQ WRKRZ WKH VDOYRU LV
SRVLWLRQHG LQ WHUPVRI WKH WDVNDWKDQG7KHVHDGGLWLRQDO FULWHULD DUHGHVLJQHG WR
SURYLGHLQFHQWLYHVIRUSURIHVVLRQDOVDOYRUVZKRQHHGWRPDLQWDLQWKHLUHTXLSPHQW
LQFOXGLQJ VDOYDJH WXJV DQG FUHZ RQ VWDQGE\ UHDG\ WR UHVSRQG WR HPHUJHQF\
VLWXDWLRQV DV DPDWWHU RI URXWLQH1RW RQO\ WKDW VDOYRUVPXVW FDUU\ WKH ILQDQFLDO
EXUGHQRIRYHUKHDGVLQUHVSHFWRIHTXLSPHQWDQGSHUVRQQHOIRUWKHHQWLUHSHULRGRI
DQWLFLSDWHGHQJDJHPHQWLQFOXGLQJLGOHWLPHDQGZDLWLQJSHULRGIRUDQ\HYHQW
,Q WHUPVRIHQYLURQPHQWDOSURWHFWLRQDVD WDVNRI WKHVDOYRU WKHFULWHULRQLQVXE










SRWHQWLDO OLDELOLW\ KDV DWWUDFWHG SD\PHQW RI HQKDQFHG VDOYDJH UHZDUGV %XW
SD\PHQWRIHQKDQFHGDZDUGVIRUSUHYHQWLRQRUDYRLGDQFHRISROOXWLRQZDVQRWWKH
QRUPH[FHSWLQWKH8QLWHG6WDWHV$VPHQWLRQHGHDUOLHUWKHFRXUWLQTrico Marine 




RI VDOYDJH DZDUGV ,Q VHYHUDO MXULVGLFWLRQV DV D PDWWHU RI LQGXVWU\ SUDFWLFH
































RZQHU FRQFHUQHGZRXOG KDYH EHHQ OLDEOH IRU SROOXWLRQ GDPDJH LQ WKH SDUWLFXODU
FLUFXPVWDQFHV7KHFULWHULRQLQ$UWLFOHEUHIHUULQJWRWKHVNLOODQGHIIRUWV
RI WKH VDOYRU SRLQWV WR WKH SRVVLELOLW\ RI SD\PHQW RI DQ HQKDQFHG DZDUG E\ WKH
SURSHUW\ RZQHUV ZKLFK KDV FXVWRPDULO\ EHHQ SDLG E\ WKHLU SURSHUW\ LQVXUHUV
1RWDEO\ WKH VKLSRZQHU¶V SURSHUW\ XQGHUZULWHU LV QRW OLDEOH XQGHU LWV SROLF\ WR
LQGHPQLI\WKHDVVXUHGIRUHQYLURQPHQWDOGDPDJH
$UWLFOH6SHFLDO&RPSHQVDWLRQ

























XQGHU DUWLFOH  DW OHDVW HTXLYDOHQW WR WKH VSHFLDO FRPSHQVDWLRQ DVVHVVDEOH LQ
DFFRUGDQFHZLWK WKLVDUWLFOHKHVKDOOEHHQWLWOHG WRVSHFLDOFRPSHQVDWLRQ IURPWKH
RZQHURI WKDWYHVVHO HTXLYDOHQW WRKLV H[SHQVHVDVKHUHLQGHILQHGRI WKHH[SHQVHV
LQFXUUHGE\WKHVDOYRU
3DUDJUDSK VHWV RXW WKH FRQGLWLRQV IRU HQWLWOHPHQW WR D VSHFLDO FRPSHQVDWLRQ VR
GHVFULEHGZKLFKLVWKHHTXLYDOHQWRIKLVH[SHQVHVDVGHILQHGLQWKH$UWLFOHWKDWLV
LQSDUDJUDSK
7KH ILUVW FRQGLWLRQ IRU HQWLWOHPHQW WR VSHFLDO FRPSHQVDWLRQ LV WKDW WKH VDOYDJH
RSHUDWLRQVPXVWKDYHEHHQFDUULHGRXW³LQUHVSHFWRIDYHVVHOZKLFKE\LWVHOIRULWV
FDUJRWKUHDWHGGDPDJHWRWKHHQYLURQPHQW´1HHGOHVVWRVD\LWLVLPSRUWDQWLQWKLV
FRQWH[W WR FDUHIXOO\ UHH[DPLQH WKH GHILQLWLRQ RI ³GDPDJH WR WKH HQYLURQPHQW´
ZKLFKKDVDOUHDG\EHHQGRQHDERYH
2QHTXHU\ LQ WKLVFRQWH[W LV±ZKDW LV ³WKUHDWHQHG´GDPDJH WR WKHHQYLURQPHQW"
7KHUHLVQRUHTXLUHPHQWRIDFWXDOGDPDJHIRU$UWLFOHWRDSSO\WKHPHUHWKUHDWRI
GDPDJH LV VXIILFLHQW %XW WKH WKUHDW PXVW EH ³VXEVWDQWLDO´HYHQ LI LW LV QRW
³PDMRU´7KHPHUH H[LVWHQFHRI WKUHDW DV ORQJDV LW LVQRW IDQFLIXO WULJJHUV WKH





































SD\DEOH E\ WKH RZQHU WR WKH VDOYRU XQGHU SDUDJUDSK PD\ EH LQFUHDVHG XS WR D
PD[LPXPRIRIWKHH[SHQVHVLQFXUUHGE\WKHVDOYRU+RZHYHUWKHWULEXQDOLILW










HYHQWVKDOO WKH WRWDO LQFUHDVHEHPRUH WKDQRI WKHH[SHQVHV LQFXUUHGE\ WKH
VDOYRU
,QUHODWLRQWRWKLVSDUDJUDSKDWWHQWLRQPXVWEHGUDZQWRWKHIDFWWKDWWKHXSOLIWRU
LQFUHPHQW RI VSHFLDO FRPSHQVDWLRQ LV RQO\ SD\DEOH LI WKH VDOYRU KDV LQ HIIHFW
VXFFHHGHGLQSUHYHQWLQJRUPLQLPL]LQJHQYLURQPHQWDOGDPDJH7KLVLVGLVWLQFWLYHO\





D IXUWKHU LQFUHPHQW WR ³QR PRUH WKDQ  +HUH ³GHVHUYLQJ´ PHDQV ZKDW LV
GHHPHGE\ WKH WULEXQDO WREH³IDLUDQG MXVW´ LQ OLJKWRI WKH$UWLFOHFULWHULD
:KLOHLWLVUHFRJQL]HGWKDWRQO\LQH[FHSWLRQDOFLUFXPVWDQFHVFDQWKHLQFUHPHQWULVH
WR LW LVVXEPLWWHG WKDW WKLVSURYLVLRQ LVQHYHUWKHOHVVPDQLIHVWO\DQRPDORXV























FRPPXQLW\ ZDV QRW DJDLQVW WKH VSHFLDO FRPSHQVDWLRQ VFKHPH DQG HYHQWXDOO\
HQGRUVHGLWDIWHUUHDFKLQJDKDUGIRXJKWFRPSURPLVHZLWKWKHVDOYDJHLQGXVWU\
Paragraph 3- Salvor’s Expenses 
7KHVSHFLDOFRPSHQVDWLRQ UHJLPH LVSUHGLFDWHGRQ UHLPEXUVHPHQWRI WKHVDOYRU¶V
H[SHQVHVZKLFKLVDGHILQHGWHUPLQ$UWLFOH3DUDJUDSKVHWVRXWWKHGHILQLWLRQ
ZKLFK FRQWDLQV WZR HOHPHQWV 7KH ILUVW LV ³RXWRISRFNHW´ H[SHQVHV ZKLFK LQ
DFFRXQWLQJ WHUPV PHDQV GLVEXUVHPHQWV ³UHDVRQDEO\ LQFXUUHG E\ WKH VDOYRU´ LQ
UHVSHFW RI WKH VDOYDJH RSHUDWLRQV DQG LV QRW GLIILFXOW WR GHWHUPLQH 7KH VHFRQG
HOHPHQWLV³DIDLUUDWHIRUHTXLSPHQWDQGSHUVRQQHODFWXDOO\DQGUHDVRQDEO\XVHGLQ
WKHVDOYDJHRSHUDWLRQ´7KHIXOOSURYLVLRQLVUHSHDWHGEHORZ
6DOYRU¶V H[SHQVHV IRU WKHSXUSRVHRISDUDJUDSKVDQGPHDQV WKHRXWRISRFNHW
H[SHQVHVUHDVRQDEO\LQFXUUHGE\WKHVDOYRULQWKHVDOYDJHRSHUDWLRQDQGDIDLUUDWHIRU
HTXLSPHQW DQG SHUVRQQHO DFWXDOO\ DQG UHDVRQDEO\ XVHG LQ WKH VDOYDJH RSHUDWLRQ
WDNLQJLQWRFRQVLGHUDWLRQWKHFULWHULDVHWRXWLQDUWLFOHSDUDJUDSKKLDQGM


































DV 6SHFLDO&RPSHQVDWLRQ$VVHVVHG 6&$ ,W LV FDOFXODWHG E\ DSSOLFDWLRQ RI WKH






WKDQ WKH$UWLFOHSD\PHQW ,I WKH$UWLFOHDZDUG LVJUHDWHU WKDQ WKHDVVHVVHG
VSHFLDOFRPSHQVDWLRQQRVSHFLDOFRPSHQVDWLRQLVSD\DEOH







UHOHYDQW FRQVLGHUDWLRQ LQ DVVHVVLQJ WKH DSSURSULDWH DPRXQW RI VDOYDJH

















VLPSOH DULWKPHWLFDO FDOFXODWLRQV LQ FRQVWUXLQJ WKRVH WZR$UWLFOHV:KHQ IDFLQJD




DQG 6&$ 7KH VL]H RI WKH UHZDUG UHFRYHUDEOH XQGHU $UWLFOH  ZLOO WKHUHIRUH
SURJUHVVLYHO\UHGXFHRUHOLPLQDWHWKHDPRXQWRIILUVWEDVLFVSHFLDOFRPSHQVDWLRQ
XQGHU$UWLFOHDQGWKHQWKHGLVFUHWLRQDU\XSOLIWXQGHU$UWLFOH






&RQYHQWLRQ XQGHU ZKLFK ³LQ IL[LQJ D UHZDUG XQGHU $UWLFOH  RU VSHFLDO
FRPSHQVDWLRQXQGHU$UWLFOH WKH WULEXQDO LVXQGHUQRGXW\ WR IL[DQDUWLFOH
UHZDUGXSWRWKHPD[LPXPVDOYHGYDOXHRIWKHSURSHUW\EHIRUHDVVHVVLQJ$UWLFOH
VSHFLDOFRPSHQVDWLRQ´
7KH YLHZSRLQWV LQ .HQQHG\ RQ WKH LQWHUSOD\ EHWZHHQ $UWLFOHV  DQG  DUH
LQVLJKWIXODQGWKRXJKWIXOSHUKDSVWRDQXQQHFHVVDULO\VXUJLFDOGHJUHH)RUH[DPSOH
LW LV ULJKWO\ VWDWHG WKDWZKHUHDV WKH VDOYDJH UHZDUG LVSULPDULO\EDVHGRQDUELWUDO
GLVFUHWLRQ DOEHLW WDNLQJ LQWR DFFRXQW WKH FULWHULD VHW RXW LQ $UWLFOH  VSHFLDO
FRPSHQVDWLRQLVEDVHGRQVDOYRU¶VH[SHQVHVZKLFKDUHVXSSRVHGO\EDVHGRQDILQLWH


















³EHDULQJ LQ PLQG WKH UHOHYDQW FULWHULD VHW RXW LQ $UWLFOH  SDUDJUDSK ´ 7KH
UDWLRQDOHIRUVXSSRVHGO\QRWDGGUHVVLQJWKLVSRLQWLQWKH&RQYHQWLRQDFFRUGLQJWR









HQGRUVHG E\ .HQQHG\ ZLWK DOO GXH UHVSHFW WKH DQDO\VLV SUHVHQWHG E\ ERWK WKH
KLJKO\HVWHHPHG DXWKRUV LV QHHGOHVVO\ GHQVH DQG RYHUO\ VXUJLFDO GUDZLQJ LQ
SRWHQWLDOO\ H[FHVVLYH PDWKHPDWLFDO FDOFXODWLRQV VXSSRVHGO\ EDVHG RQ OHJDO




























FRQWH[W LV WKDW IROORZLQJ /2)  /2)  WRRN RQ ERDUG D QXPEHU RI




WKH JHRJUDSKLFDO DPELW RI DSSOLFDWLRQ RI WKH &RQYHQWLRQ ZKHUHE\ VDOYDJH
RSHUDWLRQVFRQGXFWHGRQWKHKLJKVHDVZHUHSUHFOXGHGIURPREWDLQLQJDQ\WKLQJE\
ZD\RIDVDOYDJHUHZDUGRUVSHFLDOFRPSHQVDWLRQ6XFKZDV WKHFDVH LQ WKHABT 
SumnerLQFLGHQWLQZKLFKDFODLPIRUVSHFLDOFRPSHQVDWLRQZDVUHMHFWHGXQGHU/2)
EHFDXVHWKHRLOVSLOOWRRNSODFHRQWKHKLJKVHDVVSHFLILFDOO\EHFDXVHWKHUH
ZDVQR WKUHDW RI GDPDJH ³LQ FRDVWDO RU LQODQGZDWHUVRU DUHDV DGMDFHQW WKHUHWR´
1HHGOHVVWRVD\WKHUHZRXOGQRWKDYHEHHQDUHMHFWLRQLIWKHFODLPZDVPDGHXQGHU
/2),QVHYHUDOLQVWDQFHVVDOYRUVKDYHLQVLVWHGRQXVLQJDQROGHU/2)ZKLFK
ZRXOG KDYH DOORZHG SD\PHQW UHJDUGOHVV RI WKH UHVWULFWLRQ RI WKH JHRJUDSKLFDO
SHULPHWHURIWKHLQFLGHQW
7KHYHUVLRQRIWKH/2)LVLPSRUWDQWEHFDXVHLWUHIOHFWHGWKH8.VWDWXWHODZ
ZKLFK ZDV LQHYLWDEOH DV WKH /2) LV VXEMHFW WR (QJOLVK ODZ DQG WKH %ULWLVK














$W WKH GLSORPDWLF FRQIHUHQFHV OHDGLQJ WR WKH 6DOYDJH &RQYHQWLRQ  LW ZDV
DJUHHGWKDWWKH+	0DQGFDUJRXQGHUZULWHUVWKDWLVWKHSURSHUW\LQVXUHUVZRXOG
LQGHPQLI\ WKH VKLS FDUJR DQG IUHLJKW LQWHUHVWV XQGHU WKHLU UHVSHFWLYH LQVXUDQFH
DUUDQJHPHQWVIRU$UWLFOHFODLPVEXWWKDWWKH3	,&OXEVDVWKLUGSDUW\OLDELOLW\
XQGHUZULWHUV ZRXOG SD\ IRU DQ\ VSHFLDO FRPSHQVDWLRQ SD\PHQWV DULVLQJ XQGHU
$UWLFOH7KLVDJUHHPHQWZDVDUULYHGDWUHJDUGOHVVRIWKHIDFWWKDWWKHTXDQWXPRI
WKHVDOYDJHUHZDUGVZRXOGEHGHWHUPLQHGDIWHUWKHVNLOODQGHIIRUWVIDFWRUUHODWLQJWR
SUHYHQWLRQ RU PLQLPL]DWLRQ RI GDPDJH WR WKH HQYLURQPHQW ZRXOG EH WDNHQ LQWR
DFFRXQW7KLVEULQJVWRHQGFRQVLGHUDWLRQVRIDOOPDWWHUVSHUWDLQLQJWRWKH6DOYDJH
&RQYHQWLRQDQGWKHYDULRXVYHUVLRQVRI/2)SUHYDLOLQJDWWKHWLPH
7KH ODWHU YHUVLRQV RI /2) LQFOXGHV /2)  LQWURGXFLQJ 6&23,& DQG WKH



















VSLOOGLVDVWHU WZRSDUDOOHOGHYHORSPHQWV WRRNSODFHRQH WKURXJK WKHSULYDWH ODZ
PHFKDQLVPRIWKH/2)DQGWKHRWKHUWKURXJKFRQYHQWLRQODZ
7KH ³VDIHW\ QHW´ FRQFHSWZDV LQWURGXFHG WKURXJK WKH  YHUVLRQ RI WKH /2)






WKH\ IDLOHG WR HDUQ D UHZDUG IRU VDYLQJ SURSHUW\ 7KH VDIHW\ QHW DQG VSHFLDO





SRVVLELOLW\RI LW EHLQJ UHYLVLWHG LQ WKHQHDU IXWXUH LV DGPLWWHGO\ WKLQ/LNHPRVW













RU LQGLUHFW 7KH +RXVH RI /RUGV GHFLGHG LW ZDV FRQILQHG WR UHLPEXUVHPHQW RI
H[SHQGLWXUH´
-RKQ5HHGHUBrice on Maritime Law of Salvage)LIWK(GLWLRQ/RQGRQ6ZHHW	
0D[ZHOOSDUDDWS
%DFNJURXQG
%DVHG RQ WKH VRFDOOHG &0, 0RQWUHDO &RPSURPLVH RI  WKH 6DOYDJH
&RQYHQWLRQDSSDUHQWO\JDYH WKH LPSUHVVLRQ WKDW DOOSDUWLHV FRQFHUQHGZHUH
VDWLVILHGZLWKWKHGHOLFDWHO\EDODQFHGVROXWLRQZKLFKLWSURYLGHG8QIRUWXQDWHO\
LWZDVDPLVWDNHQDVVXPSWLRQWREHSURYHQE\WKHILQDORXWFRPHRIThe Nagasaki 
Spirit GHFLVLRQZLWK ZKLFK VDOYRUV ZHUH PDQLIHVWO\ GLVLOOXVLRQHG DQG
GLVHQFKDQWHG,QFLGHQWDOO\WKHVDOYRUV¶YLHZSRLQWFDPHWRDKHDGLQWKLVOHDGLQJDQG
RQO\GHFLGHG(QJOLVKFDVHWRGDWHGHDOLQJGLUHFWO\ZLWKWKHHQYLURQPHQWDODVSHFWVRI
WKH 6DOYDJH &RQYHQWLRQ 6KLSRZQHUV DQG WKHLU LQVXUHUV ZHUH DOVR
GLVVDWLVILHGZLWKVHYHUDORSHUDWLRQDOSUDFWLFHVDULVLQJIURPWKH&RQYHQWLRQLQFOXGLQJ




Tulane Maritime Law JournalDWSSDQG6HHDOVR0LFKDHO.HUU³7KH
,QWHUQDWLRQDO&RQYHQWLRQRQ6DOYDJH±+RZ,W&DPH7R%H´I.C.L.QDWSS

)UDQFHVFR%HUOLQJLHULThe Travaux Preparatoires of the Convention on Salvage, 1989$QWZHUS
&0,DWSS
Semco Salvage & Marine Pte LtdYLancer Navigation Co. LtdThe Nagasaki Spirit>@
/OR\G¶V5HS>@/OR\G¶V5HS&$>@/OR\G¶V5HS+/
7KHRQO\RWKHUQRWDEOHFDVHRQWKH6DOYDJH&RQYHQWLRQZDVWKHGHFLVLRQRIWKH)HGHUDO













WRRN SODFH LQ WKH 0DODFFD 6WUDLW LQ  7KH FDVH FRPSULVLQJ ILYH OHYHOV RI
GHFLVLRQV LV FRQVLGHUHG WR EH WKH HSLWRPH RI VDOYDJH MXULVSUXGHQFH LQ WKH





7KH IDFWV RI WKH FDVHZHUH DSWO\ DQG DGPLUDEO\ VXPPDUL]HG E\&ODUNH - LQ KLV
MXGJHPHQWVLWWLQJLQWKH&RPPHUFLDO&RXUWRQDSSHDOIURPWKHDZDUGRIWKH$SSHDO
$UELWUDWRU/RUG0XVWLOOVXEVHTXHQWO\DGRSWHGDQGHQGRUVHGLWLQKLVGHFLVLRQLQWKH
+RXVH RI /RUGV 1RWDEO\ WKH HSLVRGH LQYROYHG D FROOLVLRQ IROORZHG E\ DQ
H[SORVLRQDQGDQRLOVSLOOREYLRXVO\OHDGLQJWRUHVFXHDQGVDOYDJHRSHUDWLRQVDQG









Semco Salvage & Marine Pte LtdYLancer Navigation Co. Ltd>@/OR\G¶V5HS
>@/OR\G¶V5HS&$>@/OR\G¶V5HS+/










FROOLGHG ZLWK WKH FRQWDLQHU VKLS Ocean Blessing LQ WKH 0DODFFD 6WUDLWV DW
DSSUR[LPDWHO\KRXUV LQ WKHQLJKW RI 6HSWHPEHU$W WKDW WLPH WKH
WDQNHUZDVSDUWODGHQZLWKDFDUJRRIRYHUWRQQHVRI.KDIMLFUXGHRIZKLFK
DERXWWRQQHVVSLOWLQWRWKHVHDDQGFDXJKWILUH7KHUHVXOWDQWILUHHQJXOIHG
ERWKYHVVHOV7KHZKROHFUHZRI WKHFRQWDLQHU VKLS ORVW WKHLU OLYHV DQGRQO\ WZR









WR FDUU\ RXW D VKLSWRVKLS WUDQVIHU RI WKH UHPDLQLQJ RLO RQ ERDUG $IWHU LW ZDV
JUDQWHG WKH UHPDLQLQJ RLO FDUJR RI WKH YHVVHO ZDV HYHQWXDOO\ WUDQVIHUUHG WR WKH






 ,Q WKH SUHVHQW GLVFXVVLRQ WKH VHFRQG LVVXH QDPHO\ ³>,@Q UHVSHFW RIZKDW
SHULRG LV D VDOYRU HQWLWOHG WR VSHFLDO FRPSHQVDWLRQ XQGHU DUW ´ LV DOVR
DGGUHVVHG7KHFRQWUDFWXDOUHODWLRQVKLSEHWZHHQWKHSDUWLHV6HPFR6DOYDJHDQG
/DQFHU1DYLJDWLRQZDVJRYHUQHGE\/2)LQZKLFK$UWLFOHVDQGRIWKH
&RQYHQWLRQ ZHUH H[SUHVVO\ LQFRUSRUDWHG ,W LV QHFHVVDU\ WR DSSUHFLDWH WKH
FKURQRORJ\RIWKHPDWWHUVUHODWLQJWRWKHFDVHZKLFKKDGLPSRUWDQWOHJDOLPSOLFDWLRQV
LQWHUPVRIWKHMXGLFLDOGHFLVLRQV7KH6DOYDJH&RQYHQWLRQZDVDGRSWHGLQEXW
ZDVRQO\JLYHQHIIHFW LQ WKH8.DVDGXDOLVWLF VWDWHSDUW\ WKURXJK WKH0HUFKDQW






















$V SURYLGHG LQ /2)  WKH JRYHUQLQJ FRQWUDFWXDO LQVWUXPHQW WKH PDWWHU RI








SXUVXDQW WR$UWLFOH  UHJDUGLQJ WKH VDOYRU¶V H[SHQVHV DQG WKHQ XQGHU$UWLFOH
JUDQWHGDQLQFUHPHQWRIWRDUULYHDWWKHWRWDOVSHFLDOFRPSHQVDWLRQDPRXQW
RI  )LQDOO\ XSRQ DSSOLFDWLRQ RI $UWLFOH  ZKLFK UHTXLUHG WKH
GHGXFWLRQRIWKHQRWLRQDO$UWLFOHDZDUGWKHSD\DEOHVSHFLDOFRPSHQVDWLRQVWRRG
DW










FRQWUDULO\ KH FRQVLGHUHG WKH SD\PHQW XQGHU $UWLFOH  WR EH H[FHVVLYH DQG












SHULRG RI WLPH IRU ZKLFK WKH VDOYRU ZDV HQWLWOHG WR SD\PHQW RI VSHFLDO
FRPSHQVDWLRQ,QKLVMXGJHPHQW&ODUNH-FRQVLGHUHGDOODVSHFWVRIDOODUJXPHQWV
LQ JUHDW GHWDLO DQG RQ WKH TXHVWLRQ RI ³IDLU UDWH´ XQHTXLYRFDOO\ VXSSRUWHG WKH










KLV YLHZ +H GLVVHQWHG RQ WKH SRLQW UHJDUGLQJ H[FOXVLRQ RI WKH SURILW HOHPHQW















RI WKH VSHFLDO FRPSHQVDWLRQ KH DOLJQHG KLPVHOI ZLWK WKH SRVLWLRQ WDNHQ E\ WKH
FRQWUDFWRU,W LVHYLGHQW WKDWRQWKHZKROHDOO WKUHH OHYHOVRIFRXUWKHOGWKHVDPH
YLHZVSDUWLFXODUO\RQWKHTXHVWLRQRI³IDLUUDWHIRUSHUVRQQHODQGHTXLSPHQW´DV
SURYLGHGLQ$UWLFOHRIWKH6DOYDJH&RQYHQWLRQ7KHGHFLVLRQRIWKH+RXVHRI
/RUGV EURXJKW MXGLFLDO ILQDOLW\ WR WKH FDVH EXW GLVVDWLVIDFWLRQ ZLWKLQ WKH ZKROH
PDULWLPHLQGXVWU\OLQJHUHGRQ,QWKHQH[WFKDSWHULWZLOOEHVKRZQKRZLQGXVWU\






$WWKHRXWVHW LWPXVWEHQRWHGWKDW WKHLVVXHRI³IDLU UDWH´ LQ$UWLFOHRI WKH







































UDWH RI UHPXQHUDWLRQ RWKHUZLVH WKH SXUSRVH WR ZKLFK KH UHIHUUHG ZRXOG QRW EH



























WKH H[SUHVVLRQ ³«D IDLU UDWH IRU DOO WXJV FUDIW SHUVRQQHO DQG RWKHU HTXLSPHQW
XVHG´ ,W LV DSSDUHQW WKDW WKH SURYLVLRQ LQ $UWLFOH  RI WKH &RQYHQWLRQ
FRQWDLQLQJ WKH ZRUGV ³IDLU UDWH´ ZDV ERUURZHG IURP WKHUH ,Q SRLQWLQJ RXW WKH





D IDLU UDWHPHDQV D UDWH RI H[SHQVHZKLFK LV WR EH FRPSUHKHQVLYH RI LQGLUHFW RU










PHDQV D UDWH RI H[SHQVHZKLFK LV WR EH FRPSUHKHQVLYH RI LQGLUHFW RU RYHUKHDG













«WKHUHIHUHQFH LV WRDGDLO\ UDWHUHIOHFWLQJ WKHYDOXHRI WKHVHUYLFHV LQTXHVWLRQ
WDNLQJ LQWR DFFRXQW RI WKHLU FRPPHUFLDO YDOXH ZKHQ WKDW FDQ EH DVVHVVHG E\
FRPSDULVRQ ZLWKPDUNHW UDWHV ZKLFK UHSUHVHQW ERWK WKH SULFH RI REWDLQLQJ WKRVH






















ZKLFKFRQWDLQVQRHOHPHQWRISURILW DQG LW VXUHO\FDQQRWKDYHEHHQ LQWHQGHG WKDW
³VDOYRU¶V H[SHQVHV´ VKRXOG FRQWDLQ WZR GLVSDUDWH HOHPHQWV ,W LVPRUHRYHU KLJKO\
VLJQLILFDQWWKDWDUWWZLFHPDNHVXVHRIWKHH[SUHVVLRQ³H[SHQVHVLQFXUUHG´E\








7KH DERYHQRWHG SDVVDJH XQHTXLYRFDOO\ UHSUHVHQWV WKH ratio decidendi RI +LV
/RUGVKLS¶V MXGJHPHQW DQGGHPRQVWUDWHVKLV YLHZSRLQW RQ WKH FRUH IDFWRUVRI WKH






6DOYDJH FRQWHQGHG WKDW WKH IDLU UDWHRI FRPSXWDWLRQPXVW RI QHFHVVLW\ LQFOXGH D
SURILWHOHPHQWWKHVKLSRZQHUVDQGWKHLU3	,&OXEYHKHPHQWO\GLVDJUHHGDQGWKHLU
SRVLWLRQ ZDV VXSSRUWHG E\ WKH FRXUWV DW DOO OHYHOV &RXQVHO IRU WKH FRQWUDFWRUV
HODERUDWHGRQWKHLUEHKDOIWKDWZKLOHWKHFRVWRISHUVRQQHOXVHRIVDOYDJHWXJVDQG
HTXLSPHQW LQFOXGLQJNHHSLQJ WKHPRQ VWDQGE\ZDV UHOHYDQW LWZDVQRW VLPSO\D




(QJOLVK SDUODQFH ZKHUH LW ZRXOG QRWPHDQ VLPSO\ WR UHFRYHU H[SHQVHV 6XFK D
OLPLWDWLRQ ZRXOG GLVFRXUDJH D VDOYRU IURP UXVKLQJ WR RIIHU SURWHFWLRQ WR WKH
HQYLURQPHQWDW WKH ULVNRIKXJHH[SHQVHVFRQQHFWHGZLWK WKHHPSOR\PHQWRIKLV





SURSHUW\ WKH VDOYRU UHFHLYHV QRWKLQJ E\ ZD\ RI UHPXQHUDWLRQ ,Q WKRVH















+RZHYHU LW PXVW EH IXOO\ DSSUHFLDWHG WKDW WKH 6DOYDJH &RQYHQWLRQ  LV DQ
LQWHUQDWLRQDOLQVWUXPHQWDQGWKDWWULEXQDOVLQMXULVGLFWLRQVRWKHUWKDQ(QJODQGPD\
KDYH TXLWH D GLIIHUHQW YLHZ RIZKDW LV ³IDLU UDWH´ DQG KRZ LW LV WR EH FRQVWUXHG
IROORZLQJZKLFKUXOHVRILQWHUSUHWDWLRQ*HRIIUH\%ULFHDOOXGHVWRWKHSRLQWWKDWD
ZHOONQRZQ )UHQFK DXWKRU 3URIHVVRU 3LHUUUH %RQDVVLHV UHO\LQJ RQ WKH )UHQFK
WUDQVODWLRQ RI WKH &RQYHQWLRQ FDWHJRULFDOO\ GLVDJUHHV ZLWK WKH RSLQLRQ RI /RUG
0XVWLOO%ULFHDOVRSRLQWVWR6RXWK$IULFDQOHJLVODWLRQJLYLQJHIIHFWWRWKH6DOYDJH
&RQYHQWLRQLQZKLFKLWLVSURYLGHGFOHDUO\DQGFDWHJRULFDOO\FRQWUDU\WRWKHYLHZV




RWKHU MXULVGLFWLRQV 7KH 6RXWK $IULFDQ OHJLVODWLRQ JLYLQJ HIIHFW WR WKH 6DOYDJH
&RQYHQWLRQSURYLGHVDFOHDUDQGXQHTXLYRFDOPHDQLQJWR³IDLUUDWH´ZKLFKLVWRWDOO\
FRQWUDU\ WR WKH Nagasaki Spirit GHFLVLRQ 7KXV WKH ILQDO ZRUG LQ (QJOLVK
MXULVSUXGHQFHLVQRWELQGLQJRQWKHLQWHUQDWLRQDOFRPPXQLW\ZKLFKSRLQWVWRDODFN
RI KDUPRQL]DWLRQ RI FRQVWUXFWLRQ DV IDU DV WKH 6DOYDJH &RQYHQWLRQ  LV
FRQFHUQHG,QFLGHQWDOO\DEURFKXUHSXEOLVKHGE\6PLW7DN%9RIWKH1HWKHUODQGV
VHWV RXW WKH WHUPV RI HQJDJHPHQW LQ $UWLFOH  VLWXDWLRQV KLJKOLJKWLQJ










FRQVWUXHG LQ WKHLU SURSHU FRQWH[W+H IXUWKHU KHOG WKDW$UWLFOHV  DQG  EHLQJ
H[SUHVVO\LQFRUSRUDWHGLQWR/2)³VKRXOGQRWEHFRQVWUXHGLQDGLIIHUHQWZD\
DV FRQWUDFWXDO SURYLVLRQV IURP WKH ZD\ WKH\ ZRXOG EH FRQVWUXHG XQGHU WKH

6HHThe Nagasaki Spirit>@/OR\G¶V5HSDWSWRUHYLVLW+LV/RUGVKLS¶VRSLQLRQ
3URIHVVRU%RQQDVVLHV¶RSLQLRQLVIRXQGLQ³La fin de l’affaire du ‘Nagasaki Spirit’: une 
esperance decueLe Droit Maritime Francois.
6HH%ULFHDWSDUD
$DURQ*LOOLJDQ³Nagasaki Spirit $5HFHQW'HFLVLRQ$IIHFWLQJ0DULQH6DOYDJHDQG
(QYLURQPHQWDO&RQFHUQV´Tulane Maritime Law Review9RODWSSDQG

&RQYHQWLRQ´DQGWKHUHIRUH³WKHFRQWH[WLQZKLFKWKH&RQYHQWLRQZDVPDGHLVLWVHOI






D UXOH RI FRQVWUXFWLRQ RU LQWHUSUHWDWLRQ WKDW LV FRPPRQ WR WUHDWLHV VWDWXWHV DQG
























Interpretation of StatutesWK(GLWLRQ/RQGRQ6ZHHW	0D[ZHOO6**(GJDUCraies 
on Statute Law, WK(GLWLRQ/RQGRQ6ZHHW	0D[ZHOODQG*&7KRUQWRQLegislative 
DraftingUG(GLWLRQ/RQGRQ%XWWHUZRUWKV
ReginaY:XOII>@::5RUGLQDU\JUDPPDWLFDOPHDQLQJFoxYKooman






FRQWH[WZKLFK LQ WKLVFDVHDSSDUHQWO\ OHDGV WRDGLIIHUHQW UHVXOW ,Q WKHZRUGVRI
&ODUNH-
,QRUGLQDU\ ODQJXDJH WKHFRQFHSW RI UHPXQHUDWLRQRU UHZDUGRQ WKHRQHKDQG LV
GLIIHUHQWIURPWKDWRIFRPSHQVDWLRQRUH[SHQVHRQWKHRWKHU7REHUHPXQHUDWHGRU











WKH ODWWHU KDG VWDWHG WKDW ³«ZRUGV VKRXOG EH FRQVWUXHG LQ WKHLU FRQWH[W ERWK LQ
UHODWLRQ WR WKHLU FRQWH[W LQ WKH SDUWLFXODU GRFXPHQW DQG LQ UHODWLRQ WR WKH






















RIFRQVWUXFWLRQ LW LVSURSHU WRFRQFOXGH WKDW UHPXQHUDWLRQDQGFRPSHQVDWLRQDUH
V\QRQ\PRXV ,Q KLV VXEPLVVLRQ FRXQVHO IRU WKH VKLSRZQHUV FRQWHQGHG WKDW WKH
&RQYHQWLRQGUHZDGLVWLQFWLRQEHWZHHQ³UHZDUG´RU³UHPXQHUDWLRQ´PHDQLQJSURILW
IRU WKH VHUYLFHV FRQFHUQHG LV LQFOXGHG DQG ³FRPSHQVDWLRQ´ RU ³H[SHQVHV´
FRQQRWLQJUHFRPSHQVHIRUH[SHQGLWXUHZKHUHSURILWLVQRWLQFOXGHG7KH³IDLUUDWH´
EHORQJV WR WKH ODWWHU %RWK WKH DSSHDO DUELWUDWRU DQG &ODUNH - DFFHSWHG WKDW
VXEPLVVLRQ&ODUNH -SRLQWHG WR$UWLFOHHRI WKH6DOYDJH&RQYHQWLRQ LQ
VXSSRUWRIKLVYLHZWKDWLWGRHV,WLVUHVSHFWIXOO\VXEPLWWHGWKDWWKHZRUGVDUHJLYHQ
D V\QRQ\PRXV DSSHDUDQFH RQO\ LQ WHUPV RI WKH GHILQLWLRQ RI ³SD\PHQW´ 7KHLU
PHDQLQJVDUHGLIIHUHQWZKHQDOLWHUDOFRQVWUXFWLRQLVDSSOLHGWRWKHP5HPXQHUDWLRQ
LV SD\PHQW UHFHLYHG IRU VHUYLFHV UHQGHUHG FRPSHQVDWLRQ LV SD\PHQW PDGH IRU
FDXVLQJRULQIOLFWLQJDZURQJRUGHWULPHQWRQDQRWKHU
,QWKH&RXUWRI$SSHDO6WDXJKWRQ/-KHOGWKDW³>7@KHZRUGµFRPSHQVDWLRQ¶WHQGV
WR SRLQW WRZDUGV WKH UHLPEXUVHPHQW RI PRQH\ VSHQW DOWKRXJK LW FRXOG PHDQ
UHPXQHUDWLRQ RU UHZDUG´ +H SDUWLFXODUL]HV WKH FRQQRWDWLRQ RI WKH ZRUG
³FRPSHQVDWLRQ´E\UHIHUULQJWR$UWLFOHZKHUHVXSSRVHGO\LWPHDQVUHZDUGVLQFH
WKDWSDUDJUDSKSURYLGHVWKDWVSHFLDOFRPSHQVDWLRQPD\H[FHHGWKHVDOYRU¶VDFWXDO
H[SHQVHV LQFXUUHG E\ WZR OHYHOV RI SHUFHQWDJHV VWUDQJHO\ LQFRUSRUDWHG LQ WKDW
SURYLVLRQ
$WDQ\UDWHWKHVRFDOOHGVWUDQJHIRUPXODLVDSURGXFWRIFRPSURPLVHHQGLQJLQD
SROLF\ DUWLILFLDOO\ GHYLVHG DQG LQWURGXFHG LQ WKH &RQYHQWLRQ 1RZKHUH LQ WKH
MXGJHPHQWLVWKHUHDPHQWLRQRIDSSOLFDWLRQRIDQ\UXOHRIFRQVWUXFWLRQLQUHODWLRQWR
WKHZRUGV³FRPSHQVDWLRQ´RU³UHLPEXUVHPHQW´2QHFDQRQO\DVVXPHWKDWDSODLQ












 The Nagasaki Spirit>@/OR\G¶V5HSDWS
Ibid


















VDOYDJH JHDU LQ UHDGLQHVV VR WKH\ FRXOG EH SURPSWO\ XWLOL]HG LQ WKH HYHQW RI D








WR DSSOLFDWLRQRI WKH ³RUGLQDU\PHDQLQJ´ UXOH$EHWWHU UHVXOW FDQEH UHDFKHGE\
DGRSWLQJ WKH ³SXUSRVLYH´ DSSURDFK DV &ODUNH - PHQWLRQHG E\ UHIHUHQFH WR WKH
GHFLVLRQRIWKHDSSHDODUELWUDWRUWKDW³WKHZRUGVXVHGVKRXOGEHJLYHQDSXUSRVLYH
UDWKHU WKDQ D QDUURZ OLWHUDOLVWLF FRQVWUXFWLRQ«´ D VWDWHPHQW WKDW ³OLWHUDOO\´
HFKRHVWKHGLFWXPRI/RUG'LSORFNLQThe Morviken7KLVDSSURDFKLVLGHDOZKHQ












PHWKRG KRZHYHU WKH GLVVHQWLQJ MXGJH (YDQV /- KHOG WKDW LI WKH VSHFLDO







preparatoires DUH inter alia VXSSOHPHQWDU\ PHDQV RI WUHDW\ LQWHUSUHWDWLRQ LQ
VLWXDWLRQVZKHUHWKHJHQHUDOUXOHVRILQWHUSUHWDWLRQHQWUHQFKHGLQ$UWLFOHRIWKH
9LHQQD &RQYHQWLRQ PD\ OHDG WR DPELJXLW\ REVFXULW\ PDQLIHVW DEVXUGLW\ RU
XQUHDVRQDEOHQHVVLQWKHGHWHUPLQDWLRQRIWKHPHDQLQJRIDWHUP
%RWKSDUWLHVDQGDOOWKHWULEXQDOVLQWKHNagasaki SpiritFDVHDJUHHGWKDWUHVRUWLQJWR





,Q WKH KHDULQJ EHIRUH WKH &RPPHUFLDO &RXUW ERWK SDUWLHV UHOLHG RQ WKH travaux 
preparatoiresRIWKH6DOYDJH&RQYHQWLRQWRDGYDQFHWKHLUYLHZVDQGOHJDOSRVLWLRQV
,Q SDUWLFXODU UHIHUHQFHV ZHUH PDGH WR WKH 1LHOVRQ 5HSRUW SUHSDUHG DIWHU WKH
0RQWUHDO&RQIHUHQFH RI WKH&0, ,Q UHIHUHQFH WRZKDWZDV ODWHU WR EHFRPH WKH
VSHFLDOFRPSHQVDWLRQUHJLPHLQWKHFRQYHQWLRQDIWHULWVDGRSWLRQLWZDVVWDWHGLQ
WKDW UHSRUW WKDW WKH FRPSHQVDWLRQ ZRXOG FRYHU WKH VDOYRU¶V H[SHQVHV DQG FRXOG
LQFOXGH³DQDGGLWLRQDOVSHFLDOUHPXQHUDWLRQ´LQHQYLURQPHQWDOGDPDJHFDVHVZKLFK
ZRXOGQHYHUH[FHHGWKHH[SHQVHV,QWHUHVWLQJO\HQRXJKDVVXEPLWWHGE\FRXQVHOIRU
6HPFR WKH UHSRUW GRHV QRW DOZD\V FOHDUO\ GLVWLQJXLVK EHWZHHQ WKH FRQFHSWV RI
UHPXQHUDWLRQDQGFRPSHQVDWLRQ
$QLVVXHZKLFKDURVHEHIRUH&ODUNH-ZDVZKHWKHUWKHVXEPLVVLRQVRIWKH,68SXW









VXEVHTXHQW ,68 VXEPLVVLRQ +H FRQFOXGHG WKDW RQ WKH ZKROH WKH travaux 
preparatoires GLG QRW GRPXFK WR VXSSRUW WKH VXEPLVVLRQV RI WKH FRQWUDFWRU EXW






PD\ QRW KDYH EHHQ WKH REMHFWLYHV RI WKH SDUWLHV ZKHQ WKH\ VXEVFULEHG WR WKHP
&HUWDLQWHUPVPD\EHDJUHHGHYHQZKHQWKHSDUWLHVHIIHFWLYHO\DJUHHWRGLVDJUHHDV
WRZKDWWKRVHWHUPVPHDQ´ ,QWKH+RXVHRI/RUGV/RUG0XVWLOOUHPDUNHGWKDWKLV





 LQ $UWLFOH   SURYLGHV WKDW D WUHDW\PXVW EH LQWHUSUHWHG inter alia E\
ORRNLQJDWWKH³WHUPVRIWKHWUHDW\LQWKHLUFRQWH[WDQGLQWKHOLJKWRILWVREMHFWDQG
SXUSRVH´7KHRSHUDWLYHZRUGV LQ WKLVSKUDVHDUH ³REMHFWDQGSXUSRVH´6FKRODUV
























DUELWUDWRU¶V YLHZV +H KLPVHOI KHOG WKH YLHZ WKDW WKH VSHFLDO FRPSHQVDWLRQ
UHSUHVHQWV³DIDLUEDODQFHEHWZHHQDOOWKHLQWHUHVWHGSDUWLHVDQGWKHLUYDULRXVLQVXUHUV






DQG /2)  ,W WKXV SURYLGHV WKH VDOYRU ZLWK D JUHDWHU LQFHQWLYH DQG PRUH
HQFRXUDJHPHQWWKDQSUHYLRXVO\
,QWKH+RXVHRI/RUGV*HRIIUH\%ULFHPDGHPXFKRIWKHSUHDPEOHWRWKH6DOYDJH
&RQYHQWLRQ E\ IRUFHIXOO\ FLWLQJ LW WR VD\ WKDW LW FOHDUO\ UHIOHFWHG WKH QHHG IRU
DGHTXDWHLQFHQWLYHVWREHJLYHQWRVDOYRUVZKLFKLQKLVYLHZZDVDVDQ³REMHFWDQG











6LU,DQ6LQFODLUThe Vienna Convention on the Law of TreatiesQG(GLWLRQ0DQFKHVWHU








IDXOW QRPRUH WKDQGLUHFW DQG VWDQGE\ FRVWV LV QRW DGHTXDWH IRU WKLV SXUSRVH0\


















DXWKRU WR XQGHUWDNH WKLV UHVHDUFK WR WHVW WKH GHVLUDELOLW\ DQG IHDVLELOLW\ RI WKH
SURSRVLWLRQ RI D VWDQGDORQH UHJLPH RI ³HQYLURQPHQWDO DZDUG´ DV SURSRVHG E\
VDOYRUV7KHLVVXHRIZKDWH[DFWO\LVWKHWHOHRORJ\RIWKH6DOYDJH&RQYHQWLRQ
DQGKRZLVWKH&RQYHQWLRQWREHFRQVWUXHGZKDWLVWREHGHULYHGDVFRQWH[WIURP
WKHSUHDPEOH DUHEDIIOLQJTXHVWLRQV7KLV DXWKRUQRWHV WKDW WKHNH\ZRUGV LQ WKH
IRXUWKSUHDPEXODU FODXVH DUH ³DGHTXDWH LQFHQWLYHV´ZKLFK UHIHU WR ³SHUVRQVZKR
XQGHUWDNHVDOYDJHRSHUDWLRQV LQUHVSHFWRIYHVVHOVDQGRWKHUSURSHUW\ LQGDQJHU´
,QFLGHQWDOO\WKHGHILQLWLRQRI³VDOYDJHRSHUDWLRQ´GRHVQRWLQFOXGHHQYLURQPHQWDO
SURWHFWLRQZKLFK LQKLELWV WKH UHDFKRI ³DGHTXDWH LQFHQWLYHV´ LQ WHUPVRI VDOYRUV¶
HIIRUWV WR SUHYHQW RUPLWLJDWH GDPDJH WR WKH HQYLURQPHQW 7R WKLV LVVXH /RUG
0XVWLOO KDV VSRNHQ LQ KLV YLHZ WKH VSHFLDO FRPSHQVDWLRQ UHJLPH LV LQFHQWLYH
HQRXJK LI ³DGHTXDWH LQFHQWLYHV´ LV KHOG WR EH WKH REMHFW DQG SXUSRVH RI WKH










ZDV WR SURYLGH DGHTXDWH LQFHQWLYHV IRU VDOYRUV WR SURWHFW WKH HQYLURQPHQW EXW







&RQYHQWLRQZHUH IXOILOOHG ,Q KLV YLHZ WKH VSHFLDO FRPSHQVDWLRQ UHJLPH ZDV
GHVLJQHGDVDVDIHW\QHWIRUHYHQWXDOLWLHVZKHUHVDOYRUVFRXOGTXLWHFRQFHLYDEO\
HQG XS JHWWLQJ QRWKLQJ XQGHU QR FXUH QR SD\ GHVSLWH SURYLGLQJ PHULWRULRXV
VHUYLFHV ,Q KLV YLHZ WKH QHZ V\VWHP SURYLGHG DGGHG LQFHQWLYHV WR VDOYRUV WR




HYHQ WKRXJKKHFURVVUHIHUUHG WR WKHDSSHDO DUELWUDWRU¶VGHFLVLRQZKHUH WKH ODWWHU
DGYRFDWHGWKHXVHRIWKHSXUSRVLYHDSSURDFK/RUG0XVWLOOLQWKH+RXVHRI/RUGV
LQ KLV WXUQ UHMHFWHG WKH WHOHRORJLFDO PHWKRG RI LQWHUSUHWDWLRQ LQ IDYRXU RI WKH
³RUGLQDU\ PHDQLQJ´ DSSURDFKDQG UHPDUNHG WKDW KH ZDV QRW LQWHUSUHWLQJ D
FRQYHQWLRQEXWUDWKHUGHDOLQJZLWKDSULYDWHODZFODLPLQFRQWUDFW7KXVFOHDUO\
QRKHHGZDVSDLGWRWKHREMHFWDQGSXUSRVHRIWKH&RQYHQWLRQDVVHWRXWLQWKHIRXUWK


























,Q WKHRSLQLRQRI WKLVDXWKRU LW LVHVVHQWLDO LQ WKLVUHJDUG WR ORRNDW WKHVDOYRUV¶
SURSRVLWLRQ LQ OLJKW RI WKH FRQYHQWLRQGHILQLWLRQRI ³VDOYDJHRSHUDWLRQV´ DQG WKH




D WKUHDW WR WKHHQYLURQPHQWH[LVWHGDQG LWFHDVHGRQ1RYHPEHUZKHQ³DOO WKH
FDUJRKDGEHHQGLVFKDUJHGDQGWKHGDPDJHGWDQNVKDGEHHQFHUWLILHGFOHDQ´7KH
VKLSRZQHUV DOVR FODLPHG WKDW ERWK WKH DUELWUDWRU DVZHOO DV WKH DSSHDO DUELWUDWRU
DJUHHGZLWKWKDWSRLQWRIYLHZDOEHLWLPSOLFLWO\%XW&ODUNH-ZDVQRWFRQYLQFHG



















VDOYDJH DV FRQWDLQHG LQ WKH 6DOYDJH &RQYHQWLRQ  LQ SDUWLFXODU LWV
HQYLURQPHQWDO GLPHQVLRQ7KHSULPDU\ UXOHRI WUHDW\ LQWHUSUHWDWLRQ DFFRUGLQJ WR
$UWLFOHRIWKH9LHQQD&RQYHQWLRQRQWKH/DZRI7UHDWLHVLVWRLQWHUSUHW
WKH WUHDW\ LQ WKHILUVW LQVWDQFHE\UHIHUHQFH WR WKHRUGLQDU\PHDQLQJJLYHQ WR LWV
WHUPVDQGLQWKHVHFRQGLQVWDQFHE\SD\LQJKHHGWRWKHLUFRQWH[WDQGLQOLJKWRIWKH




EXW WKDW KDV FKDQJHG VLQFH WKH GHFLVLRQ RI WKH +RXVH RI /RUGV LQFothergill Y
Monarch Airlines Ltd(QJOLVKFRXUWVPD\QRZORRNDWtravaux preparatoiresWR
DVVLVWWKHPLQWUHDW\LQWHUSUHWDWLRQ
,Q WKHNagasaki Spirit WKH FRQFOXVLRQV UHDFKHGE\ WKH WULEXQDOVZHUH VHHPLQJO\
EDVHGHQWLUHO\RQWKHQDWXUDORURUGLQDU\PHDQLQJRI³IDLUUDWH´ZKLFKZDVWKHFHQWUDO
LVVXH LQGLVSXWHEHWZHHQ WKHVKLSRZQHUVRQ WKHRQHVLGHDQG WKHVDOYRUVRQ WKH
RWKHU,QFLGHQWDOO\UHO\LQJRQWKHSODLQRURUGLQDU\PHDQLQJRIDZRUGRUSKUDVHLV








DSSURDFK WR FRQVWUXLQJ ³IDLU UDWH´ VKRXOG SHUKDSV KDYH JLYHQZD\ WR WKHZLGHU











 (YHQ WKRXJK WKH VKLSRZQHUV DQG WKHLU 3	, FOXEV ZHUH SHUFHLYHG DV WKH
ZLQQHUVWKH\ZHUHDOVRXQKDSS\IRUGLIIHUHQWUHDVRQV8QVXUSULVLQJO\VDOYRUVZHUH
FULWLFDORIWKHGHFLVLRQZKLFKLQWKHLUHVWLPDWLRQLJQRUHGWKHIDFWWKDWVDOYRUVKDG
WR PDLQWDLQ VSHFLDOL]HG WXJV DQG VDOYDJH HTXLSPHQW WR NHHS WKHP LQ UHDGLQHVV
WKURXJKRXWVDOYDJHRSHUDWLRQVWRNHHSWKHHQYLURQPHQWVDIHIURPSROOXWLRQ7RPHHW
WKHFRVWVLQYROYHGVXEVWDQWLDOFDSLWDOZDVQHHGHGIRUZKLFKVDOYRUVKDGWRWDNHRXW






IHZHU VDOYRUV LQ WKH EXVLQHVV DQG LQYHVWPHQW FRVWV UHODWLQJ WR YHVVHOV DQG
HTXLSPHQWDOOLQWKHIDFHRILQVXIILFLHQWUHZDUGV
(YHQ WKRXJK XQGHU WKH &RQYHQWLRQ VDOYRUV ZHUH HQWLWOHG WR VHFXULW\ LQFOXGLQJ
LQWHUHVWV DQG FRVWV WKH\ IDFHG SUDFWLFDO GLIILFXOWLHV ZLWK REWDLQLQJ VHFXULW\ IRU
FODLPV6HFXULW\LVQRWDYDLODEOHXQWLOWKHSD\PHQWLVGXHDQG³SD\PHQW´XQGHU
$UWLFOH  PHDQV ³DQ\ UHZDUG UHPXQHUDWLRQ RU FRPSHQVDWLRQ GXH´ LQFOXGLQJ DQ
$UWLFOHUHZDUGDQG$UWLFOHVSHFLDOFRPSHQVDWLRQ,QUHVSHFWRIWKH$UWLFOH
UHZDUG IRU VDYLQJ SURSHUW\ D SRVVHVVRU\ OLHQ JXDUDQWHHV D VDOYRU¶V GHPDQG IRU
VHFXULW\DQGDPDULWLPHOLHQHQVXUHVWKHHQIRUFHDELOLW\RIKLVFODLPLQWKHDEVHQFH
RI VDWLVIDFWRU\ VHFXULW\ %\ FRQWUDVW $UWLFOH  VSHFLDO FRPSHQVDWLRQ LV RQO\
DYDLODEOHLQWKHDEVHQFHRULQDGHTXDF\RIVDYHGSURSHUW\ZKLFKWUDQVODWHVLQWRQR
PDULWLPH RU SRVVHVVRU\ OLHQ EHLQJ DYDLODEOH IRU D FODLP ,Q SUDFWLFDO WHUPV 3	,


































IHOW VFUXWLQ\ RI VDOYRUV¶ FODLPHG H[SHQVHV WR GHWHUPLQH WKH SD\DEOH VSHFLDO
FRPSHQVDWLRQ ZDV DQ XQGXO\ SURWUDFWHG DQG H[SHQVLYH SURFHVV ZKHWKHU LQ
DUELWUDWLRQ RU OLWLJDWLRQ 'LVVDWLVIDFWLRQ EUHZLQJ DPRQJ DOO LQWHUHVWHG SDUWLHV
WULJJHUHGWKHLPSHWXVIRU\HWDQRWKHUFDOOIRUUHJLPHFKDQJHEXWWKLVWLPHLWZDVWR
EH WKURXJK WKH/2) UDWKHU WKDQE\ DPHQGPHQW RI WKH6DOYDJH&RQYHQWLRQ






















³7KH&RPPLWWHH RI LQWHUHVWHGSDUWLHV FRXOG QRW FKDQJH WKH ODZEXW LW FRXOGJLYH
HIIHFWWRLWVFRQFOXVLRQVE\FRQWUDFW/2)ZDVFKRVHQDVWKHYHKLFOHIRUGRLQJVR´





EHGHVLJQHGZKLFKZRXOGVHUYH WKH LQWHUHVWVRIDOOSDUWLHVFRQFHUQHG LWZDVDOVR




FRPSULVLQJ WKH ,QWHUQDWLRQDO *URXS RI 3	, &OXEV DQG WKH ,QWHUQDWLRQDO 6DOYDJH
8QLRQWRQHJRWLDWHDQHZV\VWHP/DWHUWKH/RQGRQ3URSHUW\8QGHUZULWHUVDQGWKH
,QWHUQDWLRQDO&KDPEHURI6KLSSLQJMRLQHGWKH6XE&RPPLWWHH7KHSULPDU\DLP












&RQYHQWLRQ´Tulane Maritime Law Journal, 9RODWS
'H/D5XH	$QGHUVRQDWSS

VDOYRUV IRU WKH VHUYLFHV UHQGHUHG ,QFLGHQWDOO\ DQG LPSRUWDQWO\ WKH WDULIIV KDG
HPEHGGHG LQ WKHP D SURILW HOHPHQW 'HVSLWH WKH XVH RI WKH WHUP ³VSHFLDO
FRPSHQVDWLRQ´ LQ WKH GHVFULSWLRQ RI WKH FODXVH LWPXVW EH SRLQWHG RXW WKDW LW LV
GLVWLQFWLYHO\GLIIHUHQWIURPWKHVSHFLDOFRPSHQVDWLRQUHJLPHXQGHU$UWLFOHRIWKH
&RQYHQWLRQ ,QGHHG LW LV DQ DOWHUQDWLYH WR LW EDVHG RQ D GLIIHUHQW XQGHUO\LQJ
UDWLRQDOH ZKLFK FDQ EH XVHG E\ FKRLFH RI WKH SDUWLHV LI WKH\ VR GHVLUH ,W ZDV













REVHUYHGDQGDOVR WRGRYHWDLO LWZLWK WKH/2)ZKLFKZDV WRFRPHRXW WKDW
\HDU ,QFLGHQWDOO\ VWDUWLQJZLWK /2)  WKH IRUP KDV EHHQ VLPSOLILHG DQG
UHGXFHGLQOHQJWKZKLFKFRQWDLQVRQO\WKRVHSURYLVLRQVZKLFKUHODWHWRWKHVHUYLFHV























GDLO\ UDWHV IRUXVLQJ WKHHTXLSPHQW H[FHHGLQJ WKHSXUFKDVHSULFH LQ WKHHYHQWRI
SURORQJHGXVH,QRUGHUWRGLVFRQWLQXHSLHFHPHDOLQFUHDVHVLQWKH6&23,&UDWHVDQG
WKH OHQJWKRI WLPH LW WRRN WRQHJRWLDWHDQGDJUHH WKHUDWHVHDFK WLPH LQDQ




'ROODU%DVHGRQ WKHQHZSROLF\6&23,&ZKLFKZDV WKH IRXUWK LQFUHDVH




























FRQWUDFW1RWDEO\ WKHVH DUH QRW ELQGLQJ LQVWUXPHQWV EXW UDWKHU DUH ³JHQWOHPHQ¶V
DJUHHPHQWV´2QHLVEHWZHHQWKH,68DQGWKH,QWHUQDWLRQDO*URXSRI3	,&OXEV







WR SURFHHG WR VKLSV LQ FDVXDOWLHV ZKHUH WKHUH LV D WKUHDW RI GDPDJH WR WKH
HQYLURQPHQW ,WZDVDOVR WKHDLPRI WKHGUDIWHUV WRVWD\DVFORVH WR$UWLFOHDV
SRVVLEOH WR HQDEOH WKH SUREOHPV RI WKDW $UWLFOH WR EH DGGUHVVHG ,Q SUDFWLFH























&RQYHQWLRQ´Tulane Maritime Law Review9RODWSS
6HH6XEFODXVHRI6&23,&







ZLOO QR ORQJHU DSSO\ )XUWKHUPRUH LI KH LQYRNHV WKH &ODXVH WKH VDOYRU ZLOO EH
HQWLWOHGWRFODLPWKHVRFDOOHG³6&23,&UHPXQHUDWLRQ´+RZHYHULQFLUFXPVWDQFHV
ZKHUH KH ZLWKGUDZV 6&23,& DIWHU LQYRNLQJ LW WKH SURWHFWLRQ RI VSHFLDO
FRPSHQVDWLRQXQGHUWKH6DOYDJH&RQYHQWLRQZLOOEHUHVWRUHG7KLVLVDFUXFLDO








WRJLYH ULVH WRGLVSXWHVZKLFK LQ6&23,& LVDYRLGHG WKURXJK WKH LQVWLWXWLRQRID
VLPSOHPHFKDQLVPQDPHO\DZULWWHQQRWLFHJLYHQE\WKHVDOYRUWRWKHVKLSRZQHUDW
DQ\WLPHRIKLVFKRRVLQJZKLFK LVZLWKRXW UHJDUG WRZKHWKHURUQRW WKHUH LVDQ\




LI6&23,& LV LQFRUSRUDWHG LQ WKHPDLQ DJUHHPHQW EXW WKHSURSHUW\ WREH VDOYHG
EHFRPHVD WRWDO ORVVEHIRUH WKH&ODXVH LV LQYRNHGDQ\VDOYDJHVHUYLFHV UHQGHUHG
EHIRUHWKHORVVRFFXUUHGZLOOQRWDWWUDFW6&23,&UHPXQHUDWLRQ%HFDXVHWKHULJKW
WR LQYRNH6&23,& UHVWV VROHO\ZLWK WKH VDOYRU&ODXVH'LVFRXQW DQG&ODXVH







&RQYHQWLRQ´Tulane Maritime Law Review9RODWS
6HH'H/D5XH	$QGHUVRQDWS
$UFKLH%LVKRS³7KH'HYHORSPHQWRI(QYLURQPHQWDO6DOYDJHDQG5HYLHZRIWKH/RQGRQ6DOYDJH






IRU HQWLWOHPHQW RI VHFXULW\ IRU WKH VDOYRU
V FODLP LQFOXGLQJ SD\PHQW RI VSHFLDO










FRVWV ZLWKLQ WZR ZRUNLQJ GD\V DIWHU UHFHLYLQJ WKH VDOYRU¶V ZULWWHQ QRWLFH RI
LQYRNLQJ6&23,&7KHVHFXULW\UHIHUUHGWRDV³WKH,QLWLDO6HFXULW\´FRPSULVHV³D
EDQN JXDUDQWHH RU 3	, &OXE OHWWHU LQ D IRUP UHDVRQDEO\ VDWLVIDFWRU\ WR WKH
&RQWUDFWRU´ DQG JXDUDQWHHV WKH VDOYRU¶V FODLP IRU 6&23,& UHPXQHUDWLRQ SOXV








LQ SODFH WKH\PD\ UHTXLUH WKH FRQWUDFWRU WR UHGXFH WKH VHFXULW\ WR D UHDVRQDEOH
DPRXQW DQG WKH FRQWUDFWRU LV ERXQG WR GR VR RQFH VXFK DPRXQW LV DJUHHG
&RQYHUVHO\WKHFRQWUDFWRUPD\ZDQWWKHVKLSRZQHUWRLQFUHDVHWKHDPRXQWRIWKH
VHFXULW\RQWKHJURXQGVRIUHDVRQDEOHEHOLHIWKDWWKH,QLWLDO6HFXULW\ZRXOGEHOHVV
WKDQ WKH 6&23,& UHPXQHUDWLRQ WKH VKLSRZQHUV PXVW FRPSO\ 7KH DGGLWLRQDO



















7KH FLUFXPVWDQFHV GLFWDWH WKH H[WHQW RI WKH FRQWUDFWRU¶V ULJKW WR ZLWKGUDZ IURP
6&23,&DQGZKHWKHUDQLQFHQWLYHLVFUHDWHGIRURZQHUVDQGWKHLULQVXUHUVWRSURYLGH
WLPHO\,QLWLDO6HFXULW\,QVRPHLQVWDQFHVLWPD\EHFOHDUWKDWRZQHUV¶DQGLQVXUHUV¶
LQWHUHVWV ZRXOG QRW EH VHUYHG LI WKH VDOYRUV VXFFHHGHG LQ FODLPLQJ VSHFLDO
FRPSHQVDWLRQ7KLVZRXOGEHWKHFDVHLIWKHUHZDVDVXEVWDQWLDOSRVVLELOLW\RIWKH
VDOYRU REWDLQLQJ D VL]HDEOH LQFUHPHQW RQ KLV H[SHQVHV ,Q VXFK D FDVH VSHFLDO
FRPSHQVDWLRQ ZRXOG H[FHHG 6&23,& UHPXQHUDWLRQ VLJQLILFDQWO\ 3HQGLQJ WKH












ULJKW H[WHQG WR D VLWXDWLRQZKHUH ,QLWLDO 6HFXULW\ KDV EHHQ SURYLGHG EXW VDOYDJH












DJUHHG E\ KLP DQG WKH VKLSRZQHU RU KDV RWKHUZLVH EHHQ GHWHUPLQHG E\ WKH
















QRWLFH WR RZQHUV RI WKH YHVVHO ZLWK D FRS\ WR WKH 6&5 LI DQ\ DQG DQ\ 6SHFLDO
5HSUHVHQWDWLYHDSSRLQWHGLIWKHWRWDOFRVWRIKLVVHUYLFHVWRGDWHDQGWKHVHUYLFHVWKDW
ZLOOEHQHHGHGWRIXOILOKLVREOLJDWLRQVKHUHXQGHUWRWKHSURSHUW\FDOFXODWHGE\PHDQV
















EH XQZRUNDEOH DQG SURYLGHG KLP ZLWK QR PHDQLQJIXO ULJKW WR WHUPLQDWH ,W LV
FRQVLGHUHGWKDWVXFKULJKWVKRXOGEHDOORZHGRQWKHVDPHEDVLVDVWKDWRIZLWKGUDZDO
,IWKH&RQWUDFWRULVQRWSURYLGHGZLWKLQFUHDVHGVHFXULW\PHDQLQJQRJXDUDQWHHRI
IXWXUH SD\PHQW KH VKRXOG EH HQWLWOHG WR WHUPLQDWH ZLWKRXW WKH QHHG IRU DQ\
FDOFXODWLRQDVUHTXLUHG7KHQWKHUHLVWKHQHZWHUPRI³WKH,QFUHDVHG6HFXULW\´
ODFNRIZKLFKOHDGVWRWKHULJKWRIWHUPLQDWLRQDFFRUGLQJWR&ODXVHLLRI6&23,&












1RWDEO\ &ODXVH  RI 6&23,&  FODULILHV WKDW WKH DVVHVVPHQW RI 6&23,&
UHPXQHUDWLRQ LQFOXGHV LQ DGGLWLRQ WR WKH SUHYHQWLRQ RI SROOXWLRQ UHPRYDO RI
SROOXWLRQ LQ WKH LPPHGLDWH YLFLQLW\ RI WKH YHVVHO EXW RQO\ LQ VR IDU DV WKLV LV
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IRU WXJVDUHKLJKHURU ORZHU WKDQ WKH UDWHVSXUVXDQW WR WKH$UWLFOHDVVHVVPHQW
PHWKRG XVHG LQ WKH Nagasaki Spirit FDVH ZKLFK ZDV GHSHQGHQW RQ XVDJH RI D
SDUWLFXODUWXJLQDSDUWLFXODU\HDU




WR ULVN WKHLU LQYROYHPHQW LQ SUHYHQWLQJ DQG PLWLJDWLQJ SROOXWLRQ GDPDJH ZKHQ
VDOYDJHUHZDUGFDQQRWFRYHUWKHLUFRVW´
Out of Pocket Expenses 
:KLOHWDULIIUDWHVGHDOZLWKWKHVDOYRU¶VRZQSHUVRQQHODQGHTXLSPHQWRXWRISRFNHW
H[SHQVHVPHDQV ³DOO WKRVHPRQLHV UHDVRQDEO\ SDLG E\ IRU DQG RQ EHKDOI RI WKH
&RQWUDFWRUWRDQ\WKLUGSDUW\DQGLQSDUWLFXODULQFOXGHVWKHKLUHRIPDQWXJVRWKHU
FUDIW DQG HTXLSPHQW XVHG DQG RWKHU H[SHQVHV UHDVRQDEO\ QHFHVVDU\ IRU WKH
RSHUDWLRQ´7KHDUELWUDOWULEXQDOLQThe Tasman SpiritFDVHGHFLGHGWKDW³RXWRI
SRFNHWH[SHQVHV´ LVQRW VLPSO\ OLPLWHG WR WKHFRVWVRI WKHVDOYDJH LWVHOIEXWPD\
LQFOXGHSD\PHQWVUHDVRQDEO\PDGHIRUGHPRELOL]LQJSHUVRQQHODQGHTXLSPHQW
%RQXV 
8QOLNH WKH LQFUHPHQW LQ$UWLFOH UHSUHVHQWLQJ WKH VDOYRU¶V DFWXDO DQGSURYHQ
VXFFHVVLQSUHYHQWLQJRUPLWLJDWLQJGDPDJHWRWKHHQYLURQPHQW6&23,&SURYLGHV
DVWDQGDUGERQXVWRWKH&RQWUDFWRURQWKHDPRXQWVRIWKHWDULIIUDWHVDQGWKH




















PLWLJDWLQJGDPDJH WR WKHHQYLURQPHQW7KHVLPSOLFLW\DQGFHUWDLQW\RID IL[HG
ERQXVH[FOXVLYHRIKDYLQJWRSURYHVXFFHVVDQGWKHDUELWUDWRUH[HUFLVLQJGLVFUHWLRQ
LQVHWWLQJLWVSHUFHQWDJHZDVZHOFRPHGE\WKHFRPPHUFLDOPDUNHW
+RZHYHU LQ FLUFXPVWDQFHV ZKHUH WKH VDOYRU KLUHV SHUVRQQHO DQG HTXLSPHQW LQ


















XQGLVSXWHG DPRXQW RI 6&23,& UHPXQHUDWLRQ GXH KHUHXQGHUZLOO EH SDLG E\ WKH
RZQHUVRI WKHYHVVHOZLWKLQPRQWKRI WKHSUHVHQWDWLRQRI WKHFODLP´DQG³>,@I
WKHUH LV D FODLP IRU DQ$UWLFOH VDOYDJHDZDUG DVZHOO DV D FODLP IRU6&23,&
UHPXQHUDWLRQ VXEMHFW WR$SSHQGL[%FLYRI WKHDPRXQWE\ZKLFK WKH
DVVHVVHG 6&23,& UHPXQHUDWLRQ H[FHHGV WKH WRWDO $UWLFOH  VHFXULW\ GHPDQGHG
IURPVKLSDQGFDUJRZLOOEHSDLGE\WKHRZQHUVRIWKHYHVVHOZLWKLQPRQWKDQG
DQ\XQGLVSXWHGEDODQFHSDLGZKHQWKH$UWLFOHVDOYDJHDZDUGKDVEHHQDVVHVVHG
DQGIDOOVGXH´6LPSO\VWDWHG LQ WKHDEVHQFHRIDSRWHQWLDOVDOYDJHDZDUG WKH

$UFKLH%LVKRS³7KH'HYHORSPHQWRI(QYLURQPHQWDO6DOYDJHDQG5HYLHZRIWKH/RQGRQ6DOYDJH
&RQYHQWLRQ´Tulane Maritime Law Review,9RODWS
&ODXVHLYRI6&23,&




















UHPXQHUDWLRQ UHVWV RQ WKH VKLSRZQHU DORQH 7KXV 6&23,& UHPXQHUDWLRQ LV QRW
WUHDWHGDVDJHQHUDODYHUDJHH[SHQGLWXUH WR WKHH[WHQW WKDW LWH[FHHGV WKHVDOYDJH
DZDUGQRUHLPEXUVHPHQWRIWKHVKLSRZQHU¶VOLDELOLW\IRU6&23,&UHPXQHUDWLRQLV
FODLPDEOH DV JHQHUDO DYHUDJH RU LV LQGHPQLILDEOH XQGHU WKH KXOO DQG PDFKLQHU\
SROLF\RIWKHVKLS
&RXQWHUEDODQFLQJ'HYLFHV
$V SUHYLRXVO\ LQGLFDWHG WKH ULJKW WR LQYRNH 6&23,& UHVWV VROHO\ ZLWK WKH

































DGGUHVVHG E\ WKH 'LVFRXQW &ODXVH WKDW LV ZKHUH WKH VKLSRZQHU WHUPLQDWHV KLV
REOLJDWLRQ WR SD\ 6&23,& UHPXQHUDWLRQ EXW WKH &RQWUDFWRU FRQWLQXHV VDOYDJH
VHUYLFHVWRHDUQDQ$UWLFOHUHZDUG,QWKHYLHZRI'H/D5XHWKHGLVFRXQWZRXOG
DOVR EH EDVHG RQ WKH GLIIHUHQFH EHWZHHQ WKDW UHZDUG DQG 6&23,& UHPXQHUDWLRQ
DVVHVVHGDVLILWKDGEHHQLQYRNHGIRUWKHZKROHSHULRGRIWKHVHUYLFHV
7KHUHIRUH WKHGHFLVLRQ WR LQYRNH6&23,&PXVWEH WDNHQE\ WKHVDOYRUDIWHUGXH
WKRXJKW DQG FRQVLGHUDWLRQ DV WR WKH SURVSHFW RI VXFFHVV LQ VDYLQJ WKH PDULWLPH
SURSHUW\RWKHUZLVHKHPD\EH IDFHGZLWKDGYHUVHFRQVHTXHQFHV6WDWLVWLFV VKRZ
WKDWWKHGLVFRXQWFODXVHDFWXDOO\ZRUNVEHFDXVHVDOYRUVLQYRNHWKH6&23,&&ODXVH
LQ MXVWRYHURIFDVHV7KHGLVFRXQWQRGRXEW LVRIEHQHILW WR WKHSURSHUW\
XQGHUZULWHUVEXWQRWWRWKH3	,&OXEV7KHSURSHUW\XQGHUZULWHUVDUHUHVSRQVLEOH
IRULQGHPQLI\LQJWKHUHGXFHG$UWLFOHDZDUGEXWWKH3	,&OXEVSD\IRUWKHVSHFLDO
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Termination by the Shipowner 
7KHULJKWRIWHUPLQDWLRQZDVILUVWLQWURGXFHGLQ/2)WRDOORZVKLSRZQHUVWR
WHUPLQDWHWKHVDOYDJHDJUHHPHQWZKHQWKHUHZDVOLWWOHKRSHRIVXFFHVVLQVDYLQJWKH
SURSHUW\7KH SXUSRVHZDV WR HQDEOH VKLSRZQHUV WR WHUPLQDWH WKHZKROH VDOYDJH
RSHUDWLRQWRDYRLGSD\LQJWKHVSHFLDOFRPSHQVDWLRQXQGHU$UWLFOH8QGHUWKH
VXEVHTXHQW/2)DVLPLODUULJKWRIWHUPLQDWLRQZDVJUDQWHGWRVDOYRUV7KH
QRWLRQ RI WHUPLQDWLRQZDV QDWXUDOO\ LPSRUWHG LQWR 6&23,& ,W GLIIHUHQWLDWHG WKH
VKLSRZQHU¶V ULJKW WR WHUPLQDWHKLV OLDELOLW\ WRSD\6&23,&UHPXQHUDWLRQDQG WKH
&RQWUDFWRU¶V ULJKW WR WHUPLQDWH KLV VHUYLFHV ERWK XQGHU 6&23,& DQG WKH PDLQ
DJUHHPHQW 1HYHUWKHOHVV ERWK SDUWLHV¶ ULJKWV RI WHUPLQDWLRQ DUH VXEMHFW WR WKH
OHJLWLPDWHREMHFWLRQVWKDWPD\EHPDGHE\RIILFLDODXWKRULWLHVIRUGHPRELOL]DWLRQRI
WKHVDOYRUV¶HTXLSPHQW
8QGHU &ODXVH L RI 6&23,&  WKH VKLSRZQHU LV HQWLWOHG WR WHUPLQDWH KLV




























6&23,&7RSURWHFWKLPVHOIDVPHQWLRQHGDERYH WKH&RQWUDFWRU LVHQWLWOHG WR
WHUPLQDWHERWK6&23,&DQGWKHPDLQDJUHHPHQWLIQRDGHTXDWHVHFXULW\LVSURYLGHG
,W LV XVXDOO\ WR WKH VDOYRU¶V EHQHILW QRW WR WHUPLQDWH KLV VHUYLFHV EHFDXVH RI WKH
DYDLODELOLW\RIWKH6&23,&UHPXQHUDWLRQ7HUPLQDWLRQE\WKHVDOYRULVPRVWOLNHO\
WR KDSSHQ IROORZLQJ WKH VKLSRZQHU¶V QRWLFH RI WHUPLQDWLQJ KLV OLDELOLW\ WR SD\
6&23,& UHPXQHUDWLRQ 7KH VDOYRU¶V ULJKW WR WHUPLQDWH WKHZKROH RI WKH VDOYDJH




,Q VRPH LQVWDQFHV IXUWKHU VHUYLFHVPD\ EH QHHGHG VXFK DV IRU H[DPSOHZKHUH
UHPRYDORIDZUHFNLVUHTXLUHG2IWHQWKHVHDUHSURYLGHGE\WKHVDPHFRQWUDFWRUEXW
XQGHU D QHZ FRQWUDFW ZKLFK XVXDOO\ GRHV QRW UHIOHFW WKH IHDWXUHV RI WUDGLWLRQDO










GLIILFXOW WR HQIRUFH ZUHFN UHPRYDO RUGHUV &RDVWDO VWDWH DXWKRULWLHV SHUFHLYH
UHVWUDLQLQJVDOYRUVIURPGHPRELOL]LQJWKHLUSHUVRQQHODQGHTXLSPHQWDVDVWUDWHJ\
IRUIRUFLQJWKHPWRXQGHUWDNHZUHFNUHPRYDODQGFRPSOHWHWKHWDVNVDWLVIDFWRULO\
(QJOLVK FRXUWV KDYH GHFLGHG WKDW LI GHPRELOL]DWLRQ LV SUHYHQWHG DV D UHVXOW RI
SHUVRQQHORUHTXLSPHQWEHLQJGHWDLQHGE\FRDVWDOVWDWHDXWKRULWLHVDVVHFXULW\IRU
SROOXWLRQFODLPVVXFKVLWXDWLRQVZRXOGEHFRYHUHGE\UHVWUDLQWDFWLRQV
,Q PDQ\ LQVWDQFHV VXFK UHVWUDLQW FUHDWHV FRPSOLFDWLRQV IRU WKH VKLSRZQHU LQ
WUDQVLWLQJIURPVDOYDJHWRZUHFNUHPRYDORSHUDWLRQV,WGRHVQRWQHFHVVDULO\FRPSHO
WKHVDOYRU WRUHPRYHDZUHFNWKDWZRXOGRWKHUZLVHEHDEDQGRQHGDQ\ZD\,WKDV









FRQWLQXH VHDPOHVVO\ ZLWKRXW UHVWUDLQWV LPSRVHG RIILFLDOO\ KDYLQJ DQ\ HIIHFW LQ
SUDFWLFH+RZHYHULQWKHHYHQWELGVDUHVXEPLWWHGLQUHVSRQVHWRDFDOOIRUWHQGHUV
IRUUHPRYDORIWKHZUHFNLWPD\ZHOOEHWKDWDSDUWLFXODUELGLVSUHIHUUHG%XWJLYHQ
WKDW WKH RULJLQDO VDOYRU LV DOUHDG\ RQ VLWH WKH VKLSRZQHUPD\ QRW EH LQFOLQHG WR
LQVWLJDWH D FDOO IRU WHQGHUV DQG HQWHUWDLQ RXWVLGH ELGGHUV DQG UDWKHU HQJDJH WKH
RULJLQDOVDOYRU
7KH5HSUHVHQWDWLYHV
$V PHQWLRQHG WKH SUH6&23,& VDOYDJH UHJLPH H[SRVHG QXPHURXV LQVWDQFHV RI
LQDGHTXDFLHVZLWKUHVSHFWWRVSHFLDOFRPSHQVDWLRQXQGHU$UWLFOH2QHZDVWKH




LQIRUP DQG LQYROYH DOO UHOHYDQW SDUWLHV WKH DSSRLQWPHQW RI D 6SHFLDO &DVXDOW\






EXUHDXFUDWLF LQWHUIHUHQFH ,QVWHDG VDOYRUV SURSRVHG WKDW WKH DSSRLQWHG VDOYDJH
PDVWHU VXEPLW LQIRUPDWLRQ LQVWDQGDUG IRUP WR/OR\G¶V'DLO\6DOYDJH5HSRUW IRU
FLUFXODWLRQWRLQWHUHVWHGSDUWLHV
Special Casualty Representative (SCR) 
2QFH6&23,&LVSURSHUO\LQYRNHGWKHVKLSRZQHULVHQWLWOHGDWKLVVROHRSWLRQWR




















VWLSXODWLRQ WKDW KH FDQQRW EH FDOOHG XSRQ E\ DQ\ RI WKH SDUWLHV WR JLYH HYLGHQFH
UHODWLQJ WR LVVXHVQRW LQYROYLQJ VDOYDJH VXFKDV IRUH[DPSOH WKHFDXVHRI WKH
FDVXDOW\PDWWHUV SRWHQWLDOO\ DIIHFWLQJ LQVXUDQFH FRYHUDJH FDUJR FODLPV RU RWKHU
OLNHO\GLVSXWHV
7KHUHPXVW EH FRRSHUDWLRQEHWZHHQ WKH6DOYDJH0DVWHU DQG WKH6&5GXULQJ WKH
VDOYDJH RSHUDWLRQ WR WKH H[WHQW WKDW WKH IRUPHU PXVW FRQVXOW ZLWK WKH ODWWHU LI













WR EH DZDUH RI DQG FRQVWDQWO\ ZDWFK WKH FRVWV RI VDOYDJH RSHUDWLRQV DV ZHOO DV
HQYLURQPHQWDO VHUYLFHV RQ D GDLO\ EDVLV 7KH UHVXOWDQW WUDQVSDUHQF\ DQG




































GHDOLQJ ZLWK VDOYDJH VHUYLFHV UHODWLQJ WR SUHYHQWLRQ DQGPLWLJDWLRQ RI SROOXWLRQ
GDPDJH 7KH VLJQLILFDQW GHFUHDVH LQ UHOLDQFH RQ$UWLFOH  E\ VDOYRUV VLQFH WKH













DQ HTXLWDEOH SODWIRUP IRU WKH LQWHUHVWHG SDUWLHV *LYHQ WKDW $UWLFOH  VSHFLDO
FRPSHQVDWLRQ ZDV QRWRULRXV IRU EHLQJ D WLPH DQG FRVW FRQVXPLQJ DVVHVVPHQW
SURFHVV6&23,&VHHPVWRSURYLGHDPRUHFHUWDLQDQGHIILFLHQWGHYLFHIRUDVVHVVLQJ
UHPXQHUDWLRQ%HWKDWDVLWPD\WKHUHDUHVHYHUDOprosDQGcons
)URP WKH SHUVSHFWLYH RI VDOYRUV WKH\ DUH UHOLHYHG RI WKH EXUGHQ RI SURYLQJ WKH
H[LVWHQFH RI D WKUHDW RI GDPDJH WR WKH HQYLURQPHQW IRU FODLPLQJ 6&23,&












LQFRUSRUDWHG LQ 6&23,& UHPXQHUDWLRQ ZKHUHDV XQGHU WKH VSHFLDO FRPSHQVDWLRQ
UHJLPHQRSURILWHOHPHQWLVDOORZHGWREHLQFOXGHG 











ZLWK 6&23,& FODLPLQJ WKDW LW UHPDLQV RQO\ D VDIHW\ QHW WR HQVXUH D PLQLPXP
SD\PHQWLQGLIILFXOWFDVHVUDWKHUWKDQSURYLGLQJDSURSHUPHWKRGIRUUHPXQHUDWLQJ
VDOYRUV IRU SURWHFWLQJ WKH PDULQH HQYLURQPHQW ,W LV WKHLU FXUUHQW SRVLWLRQ WKDW

















DJUHHPHQW LQZKLFKFRQVLGHUDWLRQ LVQRWSURYLGHGDQG OHIWRSHQIRUDUELWUDWRUV WR
GHFLGH6&23,&GHVSLWHEHLQJDQRSWLRQDODGGHQGXPSURYLGHVIRUIL[HGDQGFHUWDLQ
FRQVLGHUDWLRQ IRU VDOYRUV¶ HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV WKURXJK WKH










LQ WKHXVHRI WKH/2)LVQRZRIZLGHVSUHDGQRWRULHW\ LQ WKHPDULWLPHILHOG2QH
PDMRU UHDVRQ LV WKHGHFUHDVH LQPDULWLPHFDVXDOWLHV DWWULEXWDEOH WR WKH LQFUHDVLQJ
VWDQGDUGVRIPDULWLPHVDIHW\DQGFRPSOLDQFHZLWKWKHUHTXLVLWHUXOHVDQGVWDQGDUGV







,QVWHDG VLGH DJUHHPHQWV WR FDS/2) UHZDUGV DQG FRQWUDFW VDOYDJHKDYHEHFRPH
SRSXODUSUDFWLFH
,Q UHVSRQGLQJ WR WKLV VWDWH RI DIIDLUV WKH $GPLUDOW\ 6ROLFLWRUV¶ *URXS $6*
VHHPLQJO\LQVSLUHGE\6&23,&KDVSURSRVHGDQHZYHUVLRQRI/2)UHIHUUHGWRDV
³/2)/LJKW´WRLQWURGXFHWKHWDULIISOXVERQXVV\VWHPIRUUHZDUGLQJVDOYRUV¶IRU
VDYLQJ PDULWLPH SURSHUW\ XQGHU $UWLFOH  RI WKH 6DOYDJH &RQYHQWLRQ 
8QGHUWKHSURSRVHG/2)/LJKWWKHDVVHVVPHQWRIVDOYDJHUHZDUGXQGHU$UWLFOH
LV EDVHG RQ 6&23,& WDULII UDWHV $ IXUWKHU QHJRWLDWHG ERQXV EHLQJ WKH
HQFRXUDJHPHQW LVJUDQWHGLI WKHVHUYLFH LVVXFFHVVIXO+RZHYHU/2)/LJKWIDFHV
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OHJDO H[DPLQDWLRQ RI WKH HQYLURQPHQWDO LPSOLFDWLRQV RI VDOYDJH RSHUDWLRQV
QHFHVVLWDWHGE\DPDULQHFDVXDOW\8QPLVWDNDEO\VRIDU LQ WKLV WKHVLV WKLVKDV LQ




³HQYLURQPHQWDO VDOYDJH´ DV LW LV SRSXODUO\ NQRZQ DQG ZKHWKHU RU QRW WKLV
DSSHOODWLRQPDNHV IXOO VHQVH LQ OHJDO DQGSUDFWLFDO WHUPV DQGILWV WKHFRQFHSWXDO
HVVHQFH RIZKDW LV FRQWHPSODWHG E\ WKH LQWHUHVWHG SDUWLHV LV FDUHIXOO\ H[DPLQHG
WKURXJKZKLFKWKHHVVHQWLDOQDWXUHRIWKHLQYROYHGVHUYLFHVFDQEHFODULILHG
,QSXUVXLQJWKDWREMHFWLWLVQHFHVVDU\WREDFNWUDFNWRWKHHYROXWLRQDU\SURFHVVRI
WKH SKHQRPHQRQ RI ³HQYLURQPHQWDO VDOYDJH´ DV WRZKDW KDV EHHQ GLVFXVVHG DQG
SUREHIXUWKHULQWRWKHFXUUHQWSURSRVHGODZUHIRUPLQRUGHUWRKDYHDFRPSUHKHQVLYH
XQGHUVWDQGLQJ RI WKH OHJDO LPSOLFDWLRQV RI WKH HQYLURQPHQWDO GLPHQVLRQ LQ WKH
GHOLYHU\RISURWHFWLRQVHUYLFHVE\VDOYRUV7RSXWLWLQFRQWH[WXDOSHUVSHFWLYHLQWKLV
FKDSWHU WKH H[SUHVVLRQ ³HQYLURQPHQWDO VDOYDJH´ LVPLFURVFRSLFDOO\ H[DPLQHG WR
GHWHUPLQH WKH FRUUHFWQHVV DQG DFFXUDF\ RI LWV XVDJH WRJHWKHU ZLWK WKH UHVXOWDQW

















SURSRVLQJZKDW KDV FRPH WR EH NQRZQ DV ³HQYLURQPHQWDO VDOYDJH´ DV D UHJLPH
UXQQLQJSDUDOOHOWRRUFRQFXUUHQWO\ZLWKSURSHUW\VDOYDJH,IWKLVZHUHWRHYHQWXDOO\
PDWHULDOL]HLWZRXOGUHSUHVHQWDUDGLFDOFKDQJHLQWKHWUHDWPHQWRIUHZDUGVSD\DEOH
WR VDOYRUV ZKR DV PHQWLRQHG DERYH DUH WKH PRVW HOLJLEOH DQG VXLWDEOH RQHV
SURIHVVLRQDOO\FDSDEOHRIGHDOLQJZLWKVXFKHQYLURQPHQWDOVLWXDWLRQVJHQHUDWHGE\
VKLSV DW VHD $ V\QRSWLF RYHUYLHZ RI WKHLU UHFHQW HIIRUWV LV SUHVHQWHG EHORZ
FKURQRORJLFDOO\
)ROORZLQJWKHFUHDWLRQRI6&23,&WKHFDOOIRUIXUWKHUFKDQJHZDVILUVWUDLVHGE\






EXW WKH SDUWLFLSDQWV ZHUH GHHSO\ GLYLGHG DQG XQDEOH WR UHDFK D FRQVHQVXV
(VVHQWLDOO\ WZR FDPSV HPHUJHG IURP WKH GHOLEHUDWLRQV WKH ,68 DQG SURSHUW\
LQVXUHUVDVSURWDJRQLVWVLQVXSSRUWRIFKDQJHDQGWKHVKLSRZQHUVWRJHWKHUZLWKWKHLU
3	, &OXEV DV DQWDJRQLVWV ILHUFHO\ RSSRVHG WR WKH SURSRVLWLRQ LQVLVWLQJ RQ
PDLQWDLQLQJWKHstatus quo
)ROORZLQJWKLVIDLOXUHWKH,68WKHQGHFLGHGWRDSSURDFKWKH&0,WRLQFOXGHLQWKH
ODWWHU¶V DJHQGD D IXOO UHYLHZ RI WKH 6DOYDJH &RQYHQWLRQ  ZKLFK ZRXOG
REYLRXVO\ LQFOXGH WKHSURSRVLWLRQDGYRFDWLQJDVWDQGDORQHUHJLPHIRU UHZDUGLQJ

$UFKLH%LVKRS³7KH'HYHORSPHQWRI(QYLURQPHQWDO6DOYDJHDQG5HYLHZRIWKH/RQGRQ6DOYDJH
&RQYHQWLRQ´Tulane Maritime Law Journal9RODWSS

VDOYRUV LQ UHODWLRQ WR SUHYHQWLQJ RU PLQLPL]LQJ HQYLURQPHQWDO GDPDJH DQG
RVWHQVLEO\EHGRPLQDWHGE\LW$Q,QWHUQDWLRQDO:RUNLQJ*URXS,:*HVWDEOLVKHG
E\WKH&0,WRGHOLEHUDWHRQWKHLVVXHVROLFLWHGWKHYLHZVRIQDWLRQDOPDULWLPHODZ
DVVRFLDWLRQV PHPEHUV RI WKH &0, WKURXJK D TXHVWLRQQDLUH LQ  6RPH 
QDWLRQDOPDULWLPHODZDVVRFLDWLRQVUHVSRQGHGWRWKHTXHVWLRQQDLUHFLUFXODWHGE\WKH
,:*IROORZLQJZKLFK WZRURXQGVRIGLVFXVVLRQVZHUHKHOG ILUVWDWDPHHWLQJ LQ
/RQGRQ LQ 0D\  ZKHUH WKH WRSLF ZDV EURDFKHG DQG WKH VHFRQG DW D &0,
&ROORTXLXP LQ %XHQRV $LUHV LQ 2FWREHU  6XEVHTXHQWO\ D VHFRQG
TXHVWLRQQDLUH ZDV VHQW WR WKH VDPH  QDWLRQDO PDULWLPH DVVRFLDWLRQV VHHNLQJ
HPSLULFDO HYLGHQFH VXSSRUWLQJ ,68¶V SURSRVDO $W WKH &0, &RQIHUHQFH KHOG LQ









,Q LWV ³3RVLWLRQ3DSHU RQ WKH6DOYDJH&RQYHQWLRQ´ VXEPLWWHG WR&0, ,68
SURSRVHGRQEHKDOIRI WKHVDOYDJHFRPPXQLW\ WKDWD UHYLVHG$UWLFOHZLWK WKH
RULJLQDO$UWLFOHEUHPRYHGDQGLQFRUSRUDWHGLQWRDUHYLVHG$UWLFOH




























D UHVWDWHPHQWRI WKHGHOHWLRQRI WKHROGVXESDUDJUDSKE IRU WKHVDNHRIFODULW\






Revised Article 14 
7KHPRVW UHYROXWLRQDU\ FKDQJHSURSRVHGE\ WKH ,68FHQWHUV RQ$UWLFOH  ,W LV
SURSRVHGWKDWWKHRULJLQDOWH[WRIWKDW$UWLFOHEHUHSODFHGZLWKDVXLWDEOHSURYLVLRQ







HQWLWOHGXQGHU$UWLFOH7KH HQYLURQPHQWDO DZDUG VKDOO EH IL[HGZLWK DYLHZ WR

HQFRXUDJLQJWKHSUHYHQWLRQDQGPLQLPL]DWLRQRIGDPDJHWRWKHHQYLURQPHQWZKLOVW




































EXQNHUV RU FDUJR ZKLFK ³WKUHDWHQHG GDPDJH WR WKH HQYLURQPHQW´ 7KH










HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV2QH LV WKH VKLSRZQHU SROOXWHUZKRVH OLDELOLW\
PD\EHDYHUWHGRUUHGXFHG7KHRWKHULV WKHHQWLW\ZKRRZQVWKHHQYLURQPHQWLQ
TXHVWLRQRUZKR VWDQGV DV FXVWRGLDQRI LW RQEHKDOI RI WKHSXEOLFZKRHQMR\ WKH









 LV WKH GLIIHUHQFH EHWZHHQ WKH VSHFLDO FRPSHQVDWLRQ DVVHVVHG 6&$ DQG WKH
VDOYDJHUHZDUGPDGHXQGHUWKHRULJLQDO$UWLFOH,QFRQWUDVWWKHUHYLVHG$UWLFOH




7KH UHYLVHG $UWLFOH  HVWDEOLVKHV D PD[LPXP OLPLWDWLRQ RI WKH QHZ
³HQYLURQPHQWDO DZDUG´ ZKLFK RQO\ LQYROYHV WKH JURVV WRQQDJH RI WKH YHVVHO LQ
TXHVWLRQ DQG ZLWK D ³WREHGHFLGHG´ PXOWLSOLHU RI 6SHFLDO 'UDZLQJ 5LJKWV ,Q
FRPSDULVRQ WKH PD[LPXP VSHFLDO FRPSHQVDWLRQ ZKLFK VDOYRUV DUH HQWLWOHG WR






















7KH UDWLRQDOH IRU WKH SURSRVHG ODZ UHIRUPZDV XQHTXLYRFDOO\ VWDWHG LQ WKH ILQDO
³3RVLWLRQ 3DSHU RQ WKH  6DOYDJH &RQYHQWLRQ´ ,W ZDV FRQWHQGHG WKDW ³WKH
SUHVHQW V\VWHP XQGHU WKH 6DOYDJH&RQYHQWLRQ DQG WKH FRPPHUFLDO DUUDQJHPHQWV
XQGHU/2)GRQRWSURYLGHSURSHUUHFRJQLWLRQRIWKHVDOYRU¶VHIIRUWVLQFDUU\LQJ
RXWKLVREOLJDWLRQVXQGHUWKH6DOYDJH&RQYHQWLRQLQDYRLGLQJRUPLQLPL]LQJ
GDPDJH WR WKH HQYLURQPHQW´ 7KLV SRVLWLRQZDV H[SODLQHG LQ GHWDLO E\ WKHQ ,68
3UHVLGHQW 7RGG %XVFK DW WKH &0, &ROORTXLXP LQ %XHQRV $LUHV ZKR SRLQWHGO\





+RZHYHU DOO WRR RIWHQ WKH WULEXQDO LV XQDEOH WR JLYH IXOO HIIHFW WR WKLV SURYLVLRQ
EHFDXVHRI WKHORZYDOXHRI WKHVDOYHGSURSHUW\&DVHVWKDWJLYHULVH WRDPDWHULDO
WKUHDW WR WKH HQYLURQPHQW DUH RIWHQ RI ORZ YDOXH FRPSDUHG WR WKH FRVW DQG HIIRUW
LQYROYHGDQGLWLVLQWKHVHFDVHVWKDWZHIHHOLQDGHTXDWHO\UHZDUGHG,QVXFKFDVHV
$UWLFOH  VXEVHTXHQWO\ UHSODFHG E\ 6&23,&ZKLFK KDV LWV RZQ SUREOHPV

$UFKLH%LVKRS7KH'HYHORSPHQWRI(QYLURQPHQWDO6DOYDJHDQG5HYLHZRIWKH/RQGRQ6DOYDJH
&RQYHQWLRQTulane Maritime Law Journal9RODWS
,683RVLWLRQ3DSHU







³VSHFLDOFRPSHQVDWLRQ´KHUHPDUNHG WKDW WKH IDFW WKDW6&23,&ZDVDVXEVWDQWLDO
LPSURYHPHQW RYHU WKH SDFNDJH SURYLGHG XQGHU WKH 6DOYDJH &RQYHQWLRQ 
WKURXJKLWV$UWLFOHZDVZHOOUHFRJQL]HGEXWQHYHUWKHOHVVOLNH$UWLFOHLWZDV









DGYDQFHG WHFKQRORJ\ DQG LPSURYHG PDQDJHPHQW FDVXDOWLHV KDYH EHHQ UHGXFHG
VLJQLILFDQWO\LQUHFHQWWLPHV7KLVKDVOHGWROHVVVDOYDJHRSHUDWLRQVEHLQJQHHGHG






















XQGHU WKH FXUUHQW OHJDO IUDPHZRUN 6XFK D VWDWH RI DIIDLUV LV SHUFHLYHG WR EH
XQUHDVRQDEOHE\VDOYRUV
7KLUGO\VDOYRUVLQDVHQVHDUHUHPXQHUDWHGDOEHLWLQVXIILFLHQWO\IRUHQYLURQPHQWDO
SURWHFWLRQ VHUYLFHV PDLQO\ WKURXJK $UWLFOH E ZKHUH VNLOO DQG HIIRUWV LQ
SUHYHQWLQJDQGPLWLJDWLQJGDPDJHWRWKHHQYLURQPHQWLVDPDQGDWRU\IDFWRUWREH
FRQVLGHUHGZKHQWKHWULEXQDODVVHVVHVWKHVDOYDJHUHZDUGIRUVDYLQJSURSHUW\7KLV
WUDQVODWHV LQWR WKH XQMXVW DQG XQIDLU IDFW WKDW VKLSRZQHUV DQG FDUJR RZQHUV DUH
DFWXDOO\ SD\LQJ pro rata IRU WKH VDOYHG YDOXH RI WKHLU UHVSHFWLYH SURSHUWLHV IRU









IRU ODZ UHIRUP FXOPLQDWHG DW WKH &0, %HLMLQJ &RQIHUHQFH LQ  RQO\ WR EH
UHMHFWHG DJDLQ GXH WR ILHUFH RSSRVLWLRQ IURP VKLSRZQHUV VXSSRUWHG E\ WKHLU 3	,
&OXEV7KHUDWLRQDOHIRUWKHLUSURSRVDOLVH[SUHVVHGLQWKHLUSRVLWLRQSDSHUV7KH


























HQYLURQPHQW XVXDOO\ZLWKLQ WKH VDPH RSHUDWLRQ 8QGHU$UWLFOH  RI WKH 6DOYDJH
&RQYHQWLRQWKHVDOYRULVGXW\ERXQGWRSURWHFWDQGSUHVHUYHWKHHQYLURQPHQW
,QWKLVDXWKRU¶VREVHUYDWLRQEHFDXVHVDOYDJHVHUYLFHVDQGHQYLURQPHQWSURWHFWLRQ
DUH RIWHQ SURYLGHG ERWK E\ VDOYRUV VLPXOWDQHRXVO\ LQ WKH FRXUVH RI D VDOYDJH
RSHUDWLRQ VDOYRUV¶ HIIRUWV WR SUHYHQW RUPLWLJDWH GDPDJH WR WKH HQYLURQPHQW DUH





D WKHRUHWLFDO XQGHUSLQQLQJ IRU D PRUH OXFUDWLYH ILQDQFLDO JDLQ ZKLOH VKLSRZQHUV
ZRXOG KDYH WKH VDPH YLHZ WR H[FOXGH OLDELOLW\ VDOYDJH LQ RWKHUZRUGV WR GHQ\
DYHUVLRQRIOLDELOLW\DVDUHFRJQL]HGVXEMHFWRIVDOYDJH
$WWKHKHDUWRIWKHLQTXLU\RIDGHILQLWLRQDOGLOHPPDOLHVWKHTXHVWLRQZKDWH[DFWO\
LV WKH VRFDOOHG ³HQYLURQPHQWDO VDOYDJH´ ZKLFK VHHPV WR FRQMXUH XS GLIIHUHQW
FRQQRWDWLRQVLQWKHPLQGVRIGLIIHUHQWSHRSOHZLWKLQWKHPDULWLPHFRPPXQLW\"7KH
SUHFLVH PHDQLQJ RI WKH WHUP KDV QRW \HW EHHQ HVWDEOLVKHG E\ DQ\ UHOHYDQW
RUJDQL]DWLRQ MXGLFLDO RU DUELWUDO DXWKRULW\ RU LQ DQ\ DXWKRULWDWLYH OLWHUDWXUH )RU
VWDUWHUVLWLVVXEPLWWHGWKDWWKHWHUPLVDQLQDFFXUDWHGHVFULSWLRQRIVHUYLFHVSURYLGHG
E\VDOYRUVWRSUHYHQWRUPLWLJDWHGDPDJHWRWKHHQYLURQPHQWEHFDXVHWKH\GRQRW
FRQVWLWXWH VDOYDJH EXW UDWKHU HQYLURQPHQWDO SURWHFWLRQ HYHQ LI WKH\ DUH SURYLGHG
LQFLGHQWDOWRVDOYDJHRISURSHUW\
,W LV FRQFHGHG WKDW ³HQYLURQPHQWDO VDOYDJH´ KDV EHHQ ZLGHO\ XVHG LQ DFDGHPLF




RSHUDWLRQV SURYLGHG E\ SURIHVVLRQDO VDOYRUV IRU SURWHFWLRQ RI WKH PDULQH
HQYLURQPHQW 7KH FRPPRQ GHQRPLQDWRU XQGHUO\LQJ WKH YDULRXV FRQQRWDWLRQV LQ
ZKLFK WKH H[SUHVVLRQ LV XVHG LV WKDW WKH DLP RI WKH VHUYLFHV LV HQYLURQPHQWDO





XVHG DQG WKDW WKH LQYROYHG DFWLYLWLHV DUH FRUUHODWHG 7KH FRQQHFWLYLW\ EHWZHHQ





ZLWKRXW DQ\ SUHH[LVWLQJ FRQWUDFWXDO RU RWKHU OHJDO GXW\ VR WR DFW SUHVHUYHV RU
FRQWULEXWHVWRSUHVHUYLQJDWVHDDQ\YHVVHOFDUJRIUHLJKWRURWKHUUHFRJQL]HGVXEMHFW
RIVDOYDJHIURPGDQJHU
,Q WKH IRRWQRWH WR WKH DERYH VWDWHPHQW KH FRQWLQXHV  ³WKH ZRUG µVDOYDJH¶ LV




























WKH DERYH UHPDUNV DQG REVHUYDWLRQV SHUWDLQ WR WKHZRUG ³VDOYDJH´ LQ WKH SKUDVH
³HQYLURQPHQWDOVDOYDJH´






































7KH LQIHUHQFH GUDZQ IURP WKH DERYH WZR SDVVDJHV LV WKDW WKH XVH RI WKH WHUP
³HQYLURQPHQWDO VDOYDJH´ LV LQGLFDWLYH RI DQ LQGHSHQGHQW DZDUG FRQWHPSODWHG E\
VDOYRUVDVDILQDQFLDOLQFHQWLYHWRUHIOHFWWKHLUHIIRUWVH[SHQGHGWRSURWHFWWKHPDULQH
HQYLURQPHQW IURP VKLSVRXUFH SROOXWLRQ DQG WKDW WKH DZDUG LV SDUDOOHO WR WKH
WUDGLWLRQDOVDOYDJHDZDUGFRGLILHGLQ$UWLFOHRIWKH6DOYDJH&RQYHQWLRQ
)URP WKH YLHZSRLQW RI WKLV DXWKRU LQ VXEVWDQFH WKH FRQFHSW RI WKH VRFDOOHG
³HQYLURQPHQWDO VDOYDJH´ SRLQWV WR VHUYLFHV SURYLGHG E\ VDOYRUV WR SUHYHQW RU
PLWLJDWHGDPDJHWRWKHHQYLURQPHQWLQWKHFRXUVHRIDVDOYDJHRSHUDWLRQ,QPRGHUQ
WLPHVVKLSVRXUFHSROOXWLRQRIWHQKDSSHQVIROORZLQJDPDULWLPHLQFLGHQWVXFKDV
FROOLVLRQ DQG JURXQGLQJ PDNLQJ ERWK VDYLQJ SURSHUW\ DQG FRQWDLQLQJ SROOXWLRQ
QHFHVVDU\ DW WKH VDPH WLPH 6DOYRUV DUH XVXDOO\ WKH ILUVW RQHV RQ VFHQH WR VDYH








RU PLQLPL]H SROOXWLRQ DUH FRPPRQO\ FRQFXUUHQW +RZHYHU GRHV WKDW PDNH
³HQYLURQPHQWDOVDOYDJH´DSURSHUDSSHOODWLRQRIWKDWSKHQRPHQRQLQTXHVWLRQ"2QH
GLVWLQJXLVKHGDXWKRUKDVRSLQHGWKDWDQDPHWDJRIDQ\GHVFULSWLRQVKRXOGVXIILFHVR
ORQJ DV LW LV SURSHUO\ DQG DGHTXDWHO\ GHILQHG DQG H[SODLQHG VR DV WR UHIOHFW WKH
FRQQHFWLYLW\EHWZHHQVDOYDJHDQGWKHPDULQHHQYLURQPHQW%XWDVWKHVDPHDXWKRU
KDV SRLQWHG RXW WKHUH DUH LVVXHV WR EH DGGUHVVHG UHJDUGLQJ ZKR DUH WKH WUXH










,Q YLHZ RI WKH DERYH REVHUYDWLRQV LW LV VXEPLWWHG WKDW WKH WHUP ³HQYLURQPHQWDO
VDOYDJH´ LVPLVOHDGLQJDQGDPLVQRPHU LQ WHUPVRI WKHXVDJHRI³VDOYDJH´ LQ WKH
FRQWH[W RI SURWHFWLRQ RU PLQLPL]DWLRQ RI GDPDJH WR WKH HQYLURQPHQW :KHUHDV
SURSHUW\ VDOYDJH LV D WHUP LQGXELWDEO\RISURSHUXVDJH UHFRJQL]HGXQGHU VDOYDJH
ODZ DUJXDEO\ WKH WHUPV ³OLIH VDOYDJH´ ³OLDELOLW\ VDOYDJH´ RU ³HQYLURQPHQWDO
VDOYDJH´ GR QRW RU VKRXOG QRW HQMR\ WKDW UHFRJQLWLRQ VLPSO\ EHFDXVH VDOYDJH LV
FRQFHUQHGH[FOXVLYHO\ZLWKPDULWLPHSURSHUW\DQGRWKHUVXEMHFWV(YHQSURSHUW\WKDW
GRHVQRWTXDOLI\DVPDULWLPHSURSHUW\KDVQRWEHHQFRQVLGHUHGDVXEMHFWRIVDOYDJH












WR WDNH URRW DV D FRQFHSW DV OLIH VDOYDJH GLG 7KH DLP RI LW EHLQJ WR OHJLWLPL]H
DYRLGDQFHRIVKLSRZQHUV¶OLDELOLW\DVDVXEMHFWRIVDOYDJHLWKDVVXIIHUHGRXWULJKW




























GRHV QRWPDNH WKHP VDOYDJH LQ QDWXUH $GPLWWHGO\ WKH FRQQRWDWLRQ RI WKH WHUP
³VDOYDJH´ FDQ EH H[SDQGHG DQG H[WHQGHG WR LQFOXGH SURWHFWLRQ RI WKH PDULQH









LQ WKDW SKUDVH FRQQRWHV SUHYHQWLRQ RI IXUWKHU RU VHFRQGDU\ FRQWDPLQDWLRQ DQG
PLWLJDWLRQ RI LQLWLDO SROOXWLRQ FDXVHG 7KH WHUP LV WKHUHIRUH PRUH DFFXUDWH DQG
LQQRYDWLYH:KDWLVLPSRUWDQWLQWKHYLHZRIWKLVDXWKRULVDYRLGDQFHRIWKHZRUG
³VDOYDJH´LQWKHGHVFULSWLRQRIWKHSKHQRPHQRQ,WLVVXEPLWWHGWKDW³HQYLURQPHQWDO
SURWHFWLRQVHUYLFHV´ LVEURDGHQRXJK WR LPSO\ WKDW WKH VDPHVHUYLFHVFRXOGTXLWH
FRQFHLYDEO\ EH SURYLGHG E\ RWKHU FDGUH RI VHUYLFH SURYLGHUV ZKR DUH QRW
SURIHVVLRQDOVDOYRUVVXFKDVFOHDQXSFRQWUDFWRUV+RZHYHULQWKHFRQWH[WRIWKLV
WKHVLV LW LV HQYLURQPHQWDO SURWHFWLRQ VHUYLFHVSURYLGHGE\ VDOYRUV WKDW DUHXQGHU
GLVFXVVLRQ
(QYLURQPHQWDO SURWHFWLRQ VHUYLFHV FDQ EH SURYLGHG E\ FRPPHUFLDO VDOYRUV
LQGHSHQGHQWO\ RI VDOYDJH RSHUDWLRQV :KHUH VXFK VHUYLFHV DUH SURYLGHG DIWHU D
VDOYDJHRSHUDWLRQWKH\DUHXVXDOO\LQWKHIRUPRIFOHDQXSZRUNEDVHGRQFRQWUDFWV













7KH UHDVRQ IRU SURSRVLQJ QHZ WHUPLQRORJ\ IRU VHUYLFHV SURYLGHG E\ VDOYRUV LQ
SUHYHQWLQJRUPLWLJDWLQJSROOXWLRQGDPDJHLVWRGLVWLQJXLVKLWIURPWKHHVWDEOLVKHG
OHJDOQRWLRQDQGQDWXUHRIVDOYDJH2QHGLVWLQJXLVKHGDXWKRULQH[SODLQLQJ$UWLFOH
 RI WKH 6DOYDJH &RQYHQWLRQ  UHIHUV WR WKH SUHYHQWLRQ RU UHGXFWLRQ RI
HQYLURQPHQWDOGDPDJHDVD³FROODWHUDOHIIHFWRIWKHVDOYDJHRSHUDWLRQ´UDWKHUWKDQ
DQ DFWLRQ DLPHG DW WKDW UHVXOW$ VLPLODU YLHZ KDV EHHQ H[SUHVVHG E\ DQRWKHU
GLVWLQJXLVKHG DXWKRUZKRKDV VWDWHG WKDW XQGHU WKH H[LVWLQJ VDOYDJH UHJLPH DQ\
PHDVXUHVWDNHQE\DVDOYRUWRSUHYHQWRUPLQLPL]HSROOXWLRQGDPDJHDUHPHDVXUHV
WDNHQ WR IXUWKHU WKH VDOYRU¶V HIIRUWV DQG WKHUHIRUH DUH DIILOLDWHG WR WKH VDOYDJH





WR VDYH SURSHUW\ ZKHUHDV WKH DLP RI HQYLURQPHQWDO VHUYLFHV LV WR SURWHFW WKH
HQYLURQPHQWHYHQLILQPRVWFDVHVWKDWVHUYLFHKDSSHQVWREHLQFLGHQWDOWRVDYLQJ
SURSHUW\ 7KH GLVWLQFWLRQ GRHV QRW VHHP WR EH UHDGLO\ DSSUHFLDWHG E\ DOO LQ WKH
PDULWLPHFRPPXQLW\
$IWHUPDNLQJWKDWGLVWLQFWLRQLWLVFOHDUWKDWWKHH[LVWLQJVDOYDJHODZJRYHUQVWZR
GLIIHUHQW W\SHV RI VHUYLFHV ERWK SURYLGHG E\ VDOYRUV WKDW LV VDOYDJH DQG
HQYLURQPHQWDOSURWHFWLRQ VHUYLFHV7KH ODZRI VDOYDJH LVRI DQFLHQWYLQWDJHZLWK
ZHOOHVWDEOLVKHGUXOHVLQFOXGLQJWKH³QRFXUHQRSD\´SULQFLSOH%\FRQWUDVWWKHODZ
RQHQYLURQPHQWDOSURWHFWLRQVHUYLFHVLVUHODWLYHO\QHZ,WHPHUJHGRQO\LQWKHV













*LYHQ WKDW ERWK VHUYLFHV DUH SURYLGHG E\ VDOYRUV LQ WKH VDPH RSHUDWLRQ WKHLU
VHSDUDWLRQ PD\ DWWUDFW GLIILFXOWLHV ZLWK DVVHVVPHQW RI WKH UHVSHFWLYH SD\PHQWV





WKH ,23& )XQG ZKHQ GHDOLQJ ZLWK VDOYDJH RSHUDWLRQV LQYROYLQJ SUHYHQWLYH
PHDVXUHV$SULPHH[DPSOHLVWKHPortfieldFDVHLQZKLFKWKHVDOYRUFODLPHGWKDW
³LIKLV VROHSXUSRVHKDVEHHQ WRVDOYH WKH WDQNHUZLWKRXWFRQVLGHULQJ WKH ULVNRI
FDXVLQJ IXUWKHU SROOXWLRQ KH FRXOG KDYH FKRVHQ DPHWKRGZKLFKZRXOG EH ERWK
TXLFNHUDQGFKHDSHU´7KH,23&)XQGGHFLGHGWKHRSHUDWLRQVKDGDGXDOSXUSRVH
DQGDSSRUWLRQHG WZRWKLUGVRI WKHFRVWV WRZDUGVSUHYHQWLYHPHDVXUHVZKLFKZDV
DGPLVVLEOHE\WKH)XQGDQGRQHWKLUGWRZDUGVVDOYDJH,WLVVXEPLWWHGWKDWZKLOH
HQYLURQPHQWDO VHUYLFHV SURYLGHG E\ VDOYRUV DUH LQFLGHQWDO WR VDYLQJ RI VKLS DQG
SURSHUW\LWGRHVQRWPHDQWKDWWKRVHVHUYLFHVDUHVDOYDJHper se.0RVWLPSRUWDQWO\
WKH WZR NLQGV RI VHUYLFHV KDYH DOUHDG\ EHHQ WUHDWHG DQG HYHQ TXDQWLILHG
LQGHSHQGHQWO\LQSUDFWLFHIRUDORQJWLPHE\WKH,23&)XQG
&RQFOXGLQJ5HPDUNV
,Q OLQHZLWKSXEOLFSROLF\ VDOYRUV DUHJHQHURXVO\ UHZDUGHG IRU VDOYLQJPDULWLPH
SURSHUW\EXWWKH\FODLPWKDWWKHOLEHUDOVWDQFHKDVQRWH[WHQGHGWRHQYLURQPHQWDO







6DOYRUV¶ SURSRVDO IRU D VHSDUDWH ³HQYLURQPHQWDO DZDUG´ VXSSRVHGO\ WUHDWV
HQYLURQPHQWDOSURWHFWLRQVHUYLFHVDVVHSDUDWHIURPVDOYDJHRISURSHUW\+RZHYHU






HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV LQFOXGLQJ VSHFLDO FRPSHQVDWLRQ DQG 6&23,&
UHPXQHUDWLRQ DUH LQDGHTXDWH WKXV SRVLQJ D PDMRU KXUGOH IRU WKHP WR FRQWLQXH
SURYLGLQJWKRVHVHUYLFHV,WLVSODLQO\DSSDUHQWWKDWYLHZVUHJDUGLQJWKHDGHTXDF\RI





WKH VDOYRUV¶ HIIRUWV ZLOO HYHQWXDOO\ VXFFHHG UHPDLQV WR EH VHHQ EXW ZKDW LV RI






























DQG SHFXQLDU\ WHUPV 0DULWLPH WUDGH DQG FRPPHUFH KDYH HQWHUHG WKH QHZ
PLOOHQQLXP DPLGVW JOREDO HFRQRPLF HEEV DQG WLGHV DQG SURIRXQG WHFKQRORJLFDO

























,QVXUDQFH$FW  LV LQGXELWDEO\KDLOHG DV WKH FRUH RI WKH ODZ LQ FRPPRQ ODZ
MXULVGLFWLRQV ,QGHHG WKH SULQFLSOHV HQWUHQFKHG LQ WKH (QJOLVK ODZ RI PDULQH
LQVXUDQFH DUH ZLGHO\ DFFHSWHG DQG DSSOLFDEOH WKURXJKRXW WKH ZRUOG RQH UHDVRQ
EHLQJWKDWWKHPDULQHLQVXUDQFHLQGXVWU\LVODUJHO\EDVHGLQWKHFLW\RI/RQGRQ
$QLQLWLDOSRLQWRIREVHUYDWLRQLVWKDWTXLWHXQGHUVWDQGDEO\WKHUHLVQRPHQWLRQRI
HQYLURQPHQWDO LPSOLFDWLRQV RI VDOYDJH ZKDWVRHYHU LQ WKH 0,$ DOWKRXJK
LQGHPQLILFDWLRQRIVDOYDJHFKDUJHVDQGJHQHUDODYHUDJHORVVHVDQGH[SHQGLWXUHVDUH
DGGUHVVHGLQWKHOHJLVODWLRQ*LYHQWKDWVDOYDJHSURSHUWKDWLVVDYLQJRIPDULWLPH
SURSHUW\ LV LQYDULDEO\ LQWHUWZLQHG ZLWK WKH SKHQRPHQRQ RI HQYLURQPHQWDO
SURWHFWLRQ VHUYLFHV LW LV GHHPHGQHFHVVDU\ DQG H[SHGLHQW WR ILUVW ORRN DWPDULQH
LQVXUDQFHLPSOLFDWLRQVIURPWKHYDQWDJHSRLQWRIVDOYDJHIRUVWDUWHUV,QWKDWYHLQ
WKHGLVFXVVLRQLQLWLDOO\GZHOOVRQWKHLVVXHRIVDOYDJHFKDUJHVSDLGE\VKLSDQGFDUJR
RZQHUV 7KLV LPPHGLDWHO\ EHJV WKH TXHVWLRQ DV WR ZKDW H[DFWO\ DUH ³VDOYDJH
FKDUJHV´ZKLFK LV GLVFXVVHG LQ GHWDLO EHORZ$V DQ H[WHQVLRQ RI LW D IROORZXS
TXHVWLRQLVZKHWKHUSD\PHQWVPDGHWRVDOYRUVE\WKHDVVXUHGVKLSRUFDUJRRZQHU
IRU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV DUH LQGHPQLILDEOH DV ³VDOYDJH FKDUJHV´ LQ

























7KH GHVLJQDWLRQ ³6*´ ZDV WKH DEEUHYLDWLRQ XVHG IRU WKH H[SUHVVLRQ ³VKLS DQG
JRRGV´ WKH³VKLS´DVSHFWFRPSULVLQJKXOODQGPDFKLQHU\LQVXUDQFHDQG³JRRGV´




PDULQH DGYHQWXUH´ LQ WKH GHILQLWLRQ RI ³PDULQH LQVXUDQFH¶ LQ VHFWLRQ  RI0,$
&RUUHVSRQGLQJO\VHFWLRQDRIWKH$FWSURYLGHVWKDWWKHUHLVDPDULQHDGYHQWXUH
ZKHQ³>$@Q\VKLSJRRGVRURWKHUPRYDEOHVDUHH[SRVHGWRPDULWLPHSHULOV´7KHUH
LV DQ H[SDQVLYH GHILQLWLRQ RI ³PDULWLPH SHULO´ LQJUDLQHG LQ VXEVHFWLRQ  LQ WKH
FRQWH[WRIWKDWSURYLVLRQ

Marina Offshore Pte LtdYChina Insurance Co (Singapore) Pte LtdThe Marina Iris>@
6*&$>@/OR\G¶V5HSDWSFLWHGLQ5RVHDWSLQIRRWQRWH
5RVHDWSSDUDJUDSK6HHWKHFURVVUHIHUHQFHPDGHWRFKDSWHUVDQGFKDSWHULQ
IRRWQRWHVDQGUHVSHFWLYHO\DWWKDWSDJH6HHDOVR6XVDQ+RGJHV, Law of Marine Insurance
/RQGRQ&DYHQGLVK3XEOLVKLQJ/WGDWS






,W LVDQ LPSRUWDQWREVHUYDWLRQ WKDWPDULQHULVNVHVVHQWLDOO\DULVHRXWRI IRUWXLWRXV
FLUFXPVWDQFHV%HWKDWDVLWPD\OLNHLQJHQHUDODYHUDJHYROXQWDULQHVVLVDQDWWULEXWH
RIVDOYDJH,WLVDKDOOPDUNDQGDQHVVHQWLDOLQJUHGLHQWRIWUDGLWLRQDOVDOYDJHODZWKDW
WKHVDOYRUPXVWDFWYROXQWDULO\ZKHWKHU LW LV IRUVDYLQJSURSHUW\RUIRUVDYLQJRU
SURWHFWLQJWKHPDULQHHQYLURQPHQW7KLVLVUHPDUNDEO\GLIIHUHQWIURPRWKHUW\SHVRI
PDULQHULVNV
,Q WKH FDVH RI JHQHUDO DYHUDJH YROXQWDULQHVV DOOXGHV WR WKH DVVXUHG PDNLQJ D
VDFULILFHRULQFXUULQJDQH[SHQGLWXUHRUFRQWULEXWLQJWRZDUGVDVDFULILFHPDGHE\
DQRWKHU FRDGYHQWXUHU YROXQWDULO\ ,Q VXFK FDVHV WKH DVVXUHG LV HQWLWOHG WR EH
LQGHPQLILHG 6DOYDJH ODZ LQ FRPELQDWLRQ ZLWK WKH ODZ RI PDULQH LQVXUDQFH LV
VRPHZKDWXQLTXHLQWKLVUHVSHFWJLYHQWKDWWKHDVVXUHGVKLSRZQHURUFDUJRRZQHU
VHHNVWREHLQGHPQLILHGIRUWKHSHFXQLDU\REOLJDWLRQKHGLVFKDUJHVLQUHVSHFWRID
YROXQWDU\ DFW QRW FRPPLWWHG E\ KLPVHOI EXW UDWKHU E\ WKH VDOYRU IRU VDYLQJ KLV
SURSHUW\ RU VDYLQJ KLP IURPSROOXWLRQ OLDELOLW\ 7KH SHFXQLDU\ REOLJDWLRQ WKUXVW
XSRQKLPE\FRQWUDFWRUE\RSHUDWLRQRIODZZKLFKKHPXVWGLVFKDUJHLVUHIHUUHGWR













ZKLFK LVSURILWEDVHG ,W LV VDLG WKDW³>W@KHHVVHQFHRI3	,&OXEV LV WKDW WKH\DUH
PRVWO\ PXWXDO DVVRFLDWLRQV ZKHUH WKH PHPEHUV DUH ERWK LQVXUHG DQG LQVXUHUV









I Clubs Law and Practice)RXUWK(GLWLRQ/RQGRQ/OR\G¶V/LVWLQSDUWLFXODUSDUDJUDSK






WR SURWHFW WKH DVVXUHG DJDLQVW ORVVHV WR KLV YHVVHO WKH SURWHFWLRQ DQG LQGHPQLW\
LQVXUDQFHRIIHUHGE\3	,&OXEVLQGHPQLILHVDQRZQHULQUHVSHFWRIWKHGLVFKDUJHRI
OHJDOOLDELOLWLHVKHKDVLQFXUUHGLQRSHUDWLQJKLVYHVVHO´
*LYHQ WKDW FKDUJHV IRU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV SURYLGHG E\ VDOYRUV
FRPSULVHDOLDELOLW\RQWKHSDUWRIWKHDVVXUHGVKLSRZQHUWRZDUGVVDOYRUVIRUVHUYLFHV
UHQGHUHG LW LV D VRXQGSURSRVLWLRQ WKDW WKRVHFKDUJHVDUHDYDULHW\RI WKLUGSDUW\
OLDELOLW\RIWKHVKLSRZQHUZKLFKVKRXOGEHLQGHPQLILHGWKURXJK3	,LQVXUDQFH,WLV
WREHQRWHGWKDWWKHVWDWXWHODZPDQLIHVWHGWKURXJK0,$FRQWDLQVOHJDOSULQFLSOHV










VDOYDJH 7KH GLVFXVVLRQ LQHYLWDEO\ H[WHQGV WR WKH TXHVWLRQ RI ZKHWKHU VDOYDJH
FKDUJHV DUH LQGHPQLILDEOH XQGHU WKH VXLQJ DQG ODERXULQJ FODXVH LQ D PDULQH
LQVXUDQFH FRQWUDFW 7KH GHYLFH NQRZQ DV ³VXH DQG ODERXU´ H[LVWHG LQ PDULQH
LQVXUDQFHFRQWUDFWVZHOOEHIRUHWKHDGYHQWRIWKH0,$DQGKDVEHHQFRQVLGHUHGE\


































WZRSKHQRPHQDKROGLQJ WKDWVXHDQG ODERXUFKDUJHVZHUHSD\DEOHRQDquantum 


























VDOYDJH FRQWUDFW LQ SODFH +H DOVRPDGH UHIHUHQFH WR WKH WKHQ H[WDQW YHUVLRQ RI









Empire Marine InsuranceCo. Ltd.,591ZDVWKHRQO\GHFLGHGFDVHXSWRWKDWWLPHLQ





















YROXQWDU\ VDOYDJH LV PDQLIHVWO\ HUURQHRXV $W DQ\ UDWH WKHUH LV OLWWOH LI DQ\









WKH IDFW WKDW WKH VDOYDJHRSHUDWLRQZDV FRQGXFWHGSXUVXDQW WR WUDGLWLRQDO VDOYDJH





FDUULHG RXW XQGHU FRQWUDFW DQG XQGHU WUDGLWLRQDO VDOYDJH ODZ GLIIHUHQWO\:KHUH





WKH LQVXUHU$UJXDEO\ KRZHYHU WKHUHPLJKW EH UHFRYHU\ LI D YROXQWDU\ VDOYRU LV
FRQVLGHUHGWREHDQDJHQWRIQHFHVVLW\EXWDVRQHDXWKRUKDVSRLQWHGRXWWKHUHLVQR





RQ WKH SUHVHQW DXWKRU WR H[SHVV KHU YLHZ WKDW UDWKHU WKDQ VHFWLRQ  FRGLI\LQJ









DQ\ FRQGLWLRQV H[SUHVVO\ VWDWHG LQ WKHSROLF\ ,QGHHG LW LV LQ VHFWLRQ WKDW WKH














DUH WUHDWHGDVD ORVVUHVXOWLQJIURPWKHSHULOZKLFKJDYHULVH WR WKHFKDUJHV7KLV
VXEVHFWLRQVLPSO\SURYLGHV WKDW VDOYDJHFKDUJHVDUH UHFRYHUDEOH DOEHLW VXEMHFW WR
³DQ\ H[SUHVV SURYLVLRQ LQ WKH SROLF\´ DVPHQWLRQHG LQ WKH SUHFHGLQJ GLVFXVVLRQ
6XFKH[SUHVVSURYLVLRQVPD\EHH[WUDFWHGIURPWKH,QVWLWXWH&ODXVHVLQZKLFKWKHUH






















VXFFHVV DUH QRW QHFHVVDULO\ SUHVHQW $V SRLQWHG RXW E\ 3URIHVVRU 5RVH RQH








KLUHE\ WKHP«´ LQGLFDWHV DW OHDVWE\ LPSOLFDWLRQ WKDW WKHGHILQLWLRQRI VDOYDJH
FKDUJHVLQVXEVHFWLRQGRHVQRWDFFRPPRGDWHVDOYDJHGRQHXQGHUFRQWUDFW7KXV
VHUYLFHV SURYLGHG XQGHU FRQWUDFW VDOYDJH GR QRW TXDOLI\ IRU LQGHPQLILFDWLRQ RI
VDOYDJHFKDUJHV,QFLGHQWDOO\VXFKH[SHQVHVDVDUHUHIHUUHGWRLQWKHDERYHQRWHG
H[SUHVVLRQ LQ VXEVHFWLRQ PD\ EH UHFRYHUDEOH XQGHU WKH VXLQJ DQG ODERXULQJ
FODXVHRIDPDULQHLQVXUDQFHFRQWUDFW3XUVXDQWWRVXEVHFWLRQKRZHYHUWKH\DUH
UHFRYHUDEOHDVSDUWLFXODUFKDUJHVRUDVDJHQHUDODYHUDJHORVV
1RWDEO\SDUWLFXODUDYHUDJHDQGJHQHUDODYHUDJHDUHSDUWLDO ORVVHVH[FHSW WKDW WKH
IRUPHUDULVHVRXWRIIRUWXLW\ZKHUHDVWKHODWWHULVDYROXQWDU\DFW,WLVIXUWKHUQRWDEOH
WKDW XQGHU VHFWLRQ  RI0,$ SDUWLFXODU DYHUDJH GRHV QRW LQFOXGH SDUWLFXODU
FKDUJHVGHILQHGDV³H[SHQVHV«RWKHUWKDQJHQHUDODYHUDJHDQGVDOYDJHFKDUJHV´,Q
SDUWLFXODU DYHUDJH WKH ORVV OLHV ZKHUH LW IDOOV 6HFWLRQ  SURYLGHV E\



















5RVH WKH SUHVHQW DXWKRU VXEPLWV WKDW WKH /2) LV QRW D FRQWUDFW LQ WHUPV RI WKH
RUGLQDU\SULQFLSOHVRIWKDWSKHQRPHQRQLQ(QJOLVKODZEXWLVUDWKHULQWKHQDWXUHRI
DQ DJUHHPHQW WR UHVROYH GLVSXWHV DULVLQJ RXW RI D WUDQVDFWLRQDO UHODWLRQVKLS LQ D
SDUWLFXODUZD\,QUHIHUULQJWRWKH/2)3URIHVVRU5RVHRSLQHVWKDW
7KHPDLQSXUSRVHRI WKLV LVQRWDVZLWKPRVWVWDQGDUGIRUPFRQWUDFWV WRVHWWOH LQ
GHWDLO WKH LQFLGHQWV RI WKH SDUWLHV¶ UHODWLRQVKLS EXW WR SURYLGH IRU D UHIHUHQFH WR
DUELWUDWLRQ IRU GHWHUPLQDWLRQ WKHUH RI WKH DPRXQW WR EH SDLG IRU WKH VHUYLFH LQ
DFFRUGDQFHZLWKthe principles of the maritime law of salvageHPSKDVLVDGGHG







UHVWDWHV WKH IXQGDPHQWDO FRQFHSW WKDW ³WKH ULJKW WR DQ DZDUG RI VDOYDJH LV
LQGHSHQGHQW RI ZKHWKHU WKHUH ZDV D FRQWUDFW RU QRW´ 1HHGOHVV WR VD\ WKLV
H[SODQDWLRQLVQRWRQO\DWYDULDQFHZLWKZKDWWKH+RXVHRI/RUGVKHOGLQAitchison
YLohre EXWLVSXUSRVHIXOVRXQGDQGUHDVRQDEOH












ZRUGV LQ WKH VXEVHFWLRQ KLJKOLJKW WKH SURSRVLWLRQ WKDW ³RQO\ VDOYDJH DZDUGV RU
VDOYDJHVWULFWO\VRFDOOHGDVXQGHUVWRRGLQPDULWLPHODZDUHUHFRYHUDEOHDV³VDOYDJH
FKDUJHV´)XUWKHUPRUHWKHDXWKRURSLQHVWKDWWKHZRUGV³LQGHSHQGHQWO\RIFRQWUDFW´
DUH VXSHUIOXRXV 2EYLRXVO\ LQ WKDW DXWKRU¶V YLHZ WKRVH ZRUGV GR QRW DGG WR RU
VXEWUDFW IURP DQ\WKLQJ EHFDXVH SURYLGLQJ VHUYLFHV YROXQWDULO\ ZLWKRXW WKH
FRPSXOVLRQRIFRQWUDFWLVRIWKHYHU\HVVHQFHRIVDOYDJH7KH\ZHUHLQVHUWHGLQWKH
OHJLVODWLRQSUHVXPDEO\IRUDGGLQJHPSKDVLV
,W LV VXEPLWWHG WKDW WKH H[SUHVVLRQV ³FRQWUDFWXDO DUUDQJHPHQWV´ DQG ³FRQWUDFWXDO
FRPSXOVLRQ´ LQ WKDW DXWKRU¶V FRPPHQWVJLYH ULVH WR FRQWH[WXDO DPELJXLW\7KHVH
H[SUHVVLRQV PD\ EH FRQVWUXHG DV UHIHUHQFHV WR WKH QRWLRQ RI ³FRQWUDFW VDOYDJH´
ZKLFK LV D SUHH[LVWLQJ REOLJDWLRQ RU ZKHUH WKH VDOYRU DQG VDOYHH HQWHU LQWR D
FRQWUDFWXDOUHODWLRQVKLSDIWHUWKHSDVVDJHRIGDQJHUZKLFKLVDQHFHVVDU\LQJUHGLHQW






DUH VXSHUIOXRXV DQG GR QRWKLQJPRUH WKDQ HPSKDVL]H WKH SRLQW RI YROXQWDULQHVV
EHLQJDQHFHVVDU\LQJUHGLHQWRIVDOYDJHXQGHUPDULWLPHODZ7KRVHZRUGVKDYHWKH
HIIHFWRISUHFOXGLQJUHFRYHUDELOLW\RIVDOYDJHFKDUJHVDULVLQJRXWRIVDOYDJHFDUULHG
RXW XQGHU FRQWUDFW ZKHUH DV UHSHDWHGO\ SRLQWHG RXW DERYH YROXQWDULQHVV DV LW
SUHYDLOV XQGHU PDULWLPH ODZ LV DEVHQW 7KXV DUJXDEO\ UDWKHU WKDQ EHLQJ
VXSHUIOXRXVWKRVHZRUGVH[SUHVVO\H[FOXGHFRQWUDFWVDOYDJHIURPWKHGHILQLWLRQRI
VDOYDJH FKDUJHV EXW QRW FKDUJHV SHUWDLQLQJ WR VDOYDJH FDUULHG RXW XQGHU VDOYDJH
DJUHHPHQWVRI WKH/2) W\SHZKHUH WKHFXVWRPDU\ ODZ LQJUHGLHQWVRIVDOYDJHDUH
SUHVHQW$QDGGHGDUJXPHQWLQVXSSRUWRIWKHSURSRVLWLRQWKDWWKHSKUDVHRORJ\LVQRW
VXSHUIOXRXV LV EDVHG RQ WKH UDWLRQDOH XQGHUO\LQJ VHFWLRQ  RI 0,$ ZKLFK
SURYLGHVinter aliaWKDW³VDOYDJHFKDUJHVDVGHILQHGE\WKLV$FWDUHQRWUHFRYHUDEOH
XQGHUWKHVXLQJDQGODERXULQJFODXVH´
7KH ODFXQD LQ WKH Aitchison Y Lohre GHFLVLRQ KDV SXUSRUWHGO\ EHHQ DGGUHVVHG
WKURXJK VHFWLRQRI0,$ZKLFKSURYLGHV D VWDWXWRU\ UHJLPH IRU VXFK UHFRYHU\
ZKLFKXQGHUWKDWGHFLVLRQZRXOGQRWKDYHEHHQUHFRYHUDEOH7KXVWKHDVVXUHGFDQ
EH LQGHPQLILHG IRUVXFKVDOYDJHFKDUJHVZLWKRXWKDYLQJ WR UHVRUW WRDQ\VXHDQG



























DV ³FKDUJHV UHFRYHUDEOH XQGHU PDULWLPH ODZ E\ D VDOYRU´ 6LQFH HQYLURQPHQWDO




LQVWUXPHQW ZRXOG RQO\ ZRUN LI DJUHHPHQW FRXOG EH UHDFKHG EHWZHHQ SURSHUW\
XQGHUZULWHUV DQG OLDELOLW\ LQVXUHUV DV WR WKHLU UHVSHFWLYH OLDELOLWLHV IRU







,Q RUGHU WKDW WKH UHYLVLRQ RI WKH /OR\G¶V 2SHQ )RUP FDQ SURFHHG DV TXLFNO\ DV






 WKH 8QGHUZULWHUV ZLOO FRQWLQXH WR DFFHSW WKDW 6DOYDJH $ZDUGV DUH
UHFRYHUDEOHE\VKLSFDUJRDQGIUHLJKWXQGHUWKHH[LVWLQJIRUPVRISROLFLHV















ODZ UHIRUP H[HUFLVH DQG LW LV ZHOONQRZQ WKDW LQVXUHUV DUH NH\ SOD\HUV LQ VXFK












































LQGHSHQGHQW HQYLURQPHQWDO DZDUG WR EH LQWURGXFHG LQWR WKH 6DOYDJH&RQYHQWLRQ

IbidDWS
Sveriges Angfartygs Assurans Forening (The Swedish Club) YConnect Shipping Inc (MV Renos) 
>@(:&$&LY>@/OR\G¶V5HS6HHFDVHFRPPHQWDU\RQThe RenosE\
'57KRPDV³&RQVWUXFWLYH7RWDO/RVVLQ0DULQH,QVXUDQFHDQG1RWLFHVRI$EDQGRQPHQW´LQ
Journal of International Maritime LawDWSS

RQWKHDOOHJHGSUHPLVHWKDWWKHH[LVWLQJVDOYDJHODZIDLOVWRSURYLGHDGHTXDWH
LQFHQWLYHV IRU WKHP WR SHUIRUP HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV (YHQ WKRXJK
SURSHUW\XQGHUZULWHUVVXSSRUWVXFKSURSRVDOWKH\ZDQWVRPHWKLQJLQUHWXUQWKDWLV





FDUULHG RQ ERDUG H[FHSW IRU VDOYDJH JHQHUDO DYHUDJH DQG WKLUGSDUW\ FROOLVLRQ
OLDELOLW\LQKXOOSROLFLHV1RWDEO\KXOODQGFDUJRSROLFLHVGRQRWFRYHUWKLUGSDUW\
OLDELOLWLHVKRZHYHUXQGHU WKHH[LVWLQJVDOYDJH ODZ WKH\SURYLGH IRUSD\PHQWRI






WKH6DOYDJH&RQYHQWLRQ UHTXLUHV WULEXQDOV WR WDNHDFFRXQWRI³WKHVNLOODQG
HIIRUWVRIWKHVDOYRUVLQSUHYHQWLQJRUPLQLPL]LQJGDPDJHWRWKHHQYLURQPHQW´ZKHQ
GHWHUPLQLQJ VDOYDJH DZDUGV038 DUH RI WKH YLHZ WKDW WKH 6DOYDJH&RQYHQWLRQ
ZKLFK LVEDVHGRQ WKH0RQWUHDO&RPSURPLVHRI UHDFKHGE\ LQGXVWU\
LQWHUHVWVLQFOXGLQJWKHPVHOYHVIDLOVWRUHFRJQL]HWKHVXEVWDQWLDOFKDQJHVLQVDOYDJH
RSHUDWLRQVWKDWKDYHWDNHQSODFHRYHUVHYHUDOGHFDGHV*RYHUQPHQWLQWHUIHUHQFHLQ
VDOYDJH RSHUDWLRQV KDYH LQFUHDVHG VR KDYH FLYLO DQG FULPLQDO OLDELOLWLHV RI ERWK
VDOYRUVDQGVKLSRZQHUV7KHVHLQFRPELQDWLRQZLWKWHFKQLFDOGLIILFXOWLHVLQVDOYDJH
RSHUDWLRQVKDYHUHVXOWHGLQVDOYDJHUHZDUGVJRLQJXSFRQVLGHUDEO\&RQVHTXHQWO\
WKH ILQDQFLDO EXUGHQ RQ SURSHUW\ LQVXUHUV KDV LQFUHDVHG FRUUHVSRQGLQJO\
(QYLURQPHQWDOSURWHFWLRQVHUYLFHVSURYLGHGE\VDOYRUVEHQHILWOLDELOLW\LQVXUHUVDV




HYHQ ERWK 7KH SXUSRVH ZRXOG EH WR VHHN D UHDSSRUWLRQPHQW RI WKHLU OLDELOLW\
SRVLWLRQ LQ UHVSHFW RI DQ HQKDQFHG DZDUG XQGHU $UWLFOH  RI WKH 6DOYDJH
&RQYHQWLRQ8QGHUDQ\QHZV\VWHPPHDVXUHV IRUPLWLJDWLRQRI ORVVHVVKRXOGEH












LL WKH H[WHQW RI HQYLURQPHQWDO OLDELOLWLHV WR WKLUGSDUWLHV DYRLGHGE\ WKH
VKLSRZQHUVDQG






,W LV HQYLVDJHG WKDW E DQG F DUH DOWHUQDWLYHV DQG LWZRXOGEH IRU WKH VDOYRU WR
FKRRVHZKLFK VHFRQGDU\ DZDUGPHFKDQLVP VKRXOG EH LQFRUSRUDWHG E\ QRWLFH LQ
ZULWLQJWRWKHVKLSRZQHUV
038 UHFRJQL]H WKH GLIILFXOWLHV WKDW ZLOO EH IDFHG LQ WKH TXDQWLILFDWLRQ RI WKH
³HQYLURQPHQWDO OLDELOLW\ VDOYDJH DZDUG´ DQG SURSRVH IXUWKHU WKDW LW VKRXOG EH
FDOFXODWHGE\
DFRVWLQJDOO VWHSV WDNHQ LQZKROHRU LQSDUWDLPHGDWPLQLPL]LQJHQYLURQPHQWDO
OLDELOLWLHVWRWKLUGSDUWLHVXQGHUWKHFXUUHQW6&23,&WDULII
E DSSRUWLRQLQJ ZKHUH QHFHVVDU\ WKH H[WHQW WR ZKLFK HDFK VWHS LV GLUHFWO\ DQG
LQGLUHFWO\DLPHGDWVDYLQJWKHSURSHUW\DQGPLQLPL]LQJHQYLURQPHQWDOOLDELOLWLHV,WLV
VXJJHVWHG WKDW PHDVXUHV WDNHQ ZKLFK DUH DLPHG ERWK GLUHFWO\ DQG LQGLUHFWO\ DW
UHGXFWLRQRIHQYLURQPHQWDO OLDELOLWLHVVKRXOGEHFRQVLGHUHGIRU WKLVSXUSRVH6WHSV
DGMXGJHGWRKDYHEHHQWDNHQIROORZLQJWKHDSSRUWLRQPHQWIRUWKHSUHVHUYDWLRQRI
SURSHUW\ VKRXOG FRQWLQXH WR EH UHPXQHUDWHG XQGHU WKH H[LVWLQJ $UW 6&23,&
V\VWHP 6WHSV ZKLFK DUH VROHO\ GHVLJQHG WR DYRLG RU PLQLPL]H GDPDJH WR WKH
HQYLURQPHQWVKRXOGEHWKHVXEMHFWRI WKHHQYLURQPHQWDO OLDELOLW\DZDUGDORQHDQG














DJUHHPHQW7KHXSSHU DQG ORZHU OLPLW RI WKH XSOLIWZLOO KDYH WR EH WKH VXEMHFW RI
QHJRWLDWLRQVEXWDPLQLPXPFRXOGEHDVIRU6&23,&DQGDPD[LPXPPLJKW
EH  DV LQ $UW  H[FHSWLRQDO FLUFXPVWDQFHV VXEMHFW WR WKH FDS RU RYHUDOO
OLPLW
)XUWKHUPRUH038SXWIRUZDUGSURSRVDOVUHJDUGLQJOLPLWIRUHQYLURQPHQWDOVDOYDJH





LQ RWKHUZRUGV LW VKRXOG EH ERUQH HQWLUHO\ E\ OLDELOLW\ LQVXUHUV RU JRYHUQPHQWV
3UHYHQWLQJ RU PLWLJDWLQJ HQYLURQPHQWDO GDPDJH ZRXOG QRW EH D IDFWRU IRU WKH




SURWHFWLRQ VHUYLFHV DUH WKH VKLSRZQHUV DQG WKHLU 3	, LQVXUHUV ZKR LI WKH\ DUH
DGRSWHG KDYH WR EHDU WKH H[WUD EXUGHQ RI SD\LQJ IRU WKH HQYLURQPHQWDO VDOYDJH
UHZDUGVDQGZRXOGWKHUHIRUHZLVKWRPDLQWDLQWKHstatus quo)URPWKHVWDQGSRLQW
RIVKLSRZQHUVEDFNHGXSHQWLUHO\E\WKHLU3	,FOXEVWKH,QWHUQDWLRQDO&KDPEHURI
6KLSSLQJ ,&6 KDV FRQWHQGHG WKDW WKH FXUUHQW VDOYDJH VFKHPH LV TXLWH
VDWLVIDFWRU\ ,&6FODLPV WKDW6&23,&SURYLGHV VDOYRUVZLWK WKH FHUWDLQW\RID












WKH SUHVHQW DUUDQJHPHQWV UHIOHFW WKH SULQFLSOH WKDW DOO SDUWLHV WR WKH YHQWXUH DUH
UHVSRQVLEOH IRU WKH HQYLURQPHQW QR UHDSSRUWLRQPHQW RI 038
V OLDELOLW\ XQGHU
$UWLFOH  IRU DQ HQKDQFHG DZDUG IRU VHUYLFHV LQ UHVSHFW RI SURWHFWLQJ WKH
HQYLURQPHQWLVWKHUHIRUHQHHGHG%DVHGRQDVLPLODUUDWLRQDOHWKH'LUHFWRURI/HJDO





FDSDFLW\ DV &KDLUPDQ RI WKH ,QWHUQDWLRQDO 3	, &OXE 6DOYDJH &RPPLWWHH KDV








XQFHUWDLQW\ DQG LQFRQVLVWHQF\ LQ DZDUGV DQG LQFUHDVH OHJDO FRVWV DOO RI ZKLFK



















FDFKDQJH"´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FRQFHSW RI OLDELOLW\ VDOYDJH´ ZKLFK DV KH SRLQWHG RXW KDG EHHQ UHMHFWHG WZLFH
EHFDXVHRISUREOHPVDVVRFLDWHGZLWKLW
7KH,*LVDSSDUHQWO\RIWKHRSLQLRQinter aliaWKDWWKHFULWHULDLQ$UWLFOHRIWKH
6DOYDJH &RQYHQWLRQ  IRU WKH GHWHUPLQDWLRQ D VDOYDJH DZDUG LQFOXGLQJ WKH
SURYLVLRQ IRU LWV HQKDQFHPHQW LV ³HQWLUHO\ HTXLWDEOH´5HJDUGLQJ$UWLFOH  DV LW
VWDQGVLWLVQRWHGWKDW6&23,&KDVEHHQFUHDWHGDVDQDOWHUQDWLYHWR$UWLFOHPD\
EH LQYRNHGDWZLOOZKLFKVDOYRUVZLOOQRUPDOO\GRDOWKRXJKQRW LQDOO LQVWDQFHV
JLYHQWKDWFRQWUDU\WRLWVSHFLDOFRPSHQVDWLRQXQGHU$UWLFOHFDQEHXSOLIWHGXS
WRRI WKH H[SHQVHV RI WKH VDOYRU ,Q VXP WKH YLHZRI WKH*URXS LV WKDW
FXUUHQW VDOYDJH ODZ LQFOXGLQJ$UWLFOHDQG6&23,& LIDSSOLFDEOH³LVRSHUDWLQJ
VXFFHVVIXOO\HQVXULQJDYLDEOHDQGSURILWDEOHVDOYDJHLQGXVWU\DQGSURWHFWLQJWKH







GLIILFXOW LI QRW LPSRVVLEOH EHFDXVH LW ZRXOG EH EDVHG RQ WKH SROOXWLRQ GDPDJH


























)XUWKHU WR YHKHPHQW REMHFWLRQV H[SUHVVHG E\ WKH LQVXUDQFH LQGXVWU\ WKH VSHFLDO










LW LV GRQH WKURXJK FRQYHQWLRQRU FRQWUDFWXDO DUUDQJHPHQWV$Q\EUHDNWKURXJK LQ
DGGUHVVLQJ VDOYRUV¶ GLVVDWLVIDFWLRQ UHJDUGLQJ WKH FXUUHQW VDOYDJH UHJLPH WKURXJK
UHPXQHUDWLRQ IRU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV VHHPV LPSRVVLEOH 7KH
LQWHUQDWLRQDOPDULWLPHFRPPXQLW\PXVWEHSUHVHQWHGZLWKDQDOWHUQDWLYH WKDWFDQ
VHUYHDVDFRPSURPLVHEHWZHHQWKHWZRH[WUHPHSRVLWLRQVFXUUHQWO\LQH[LVWHQFHRQ
WKLV VHHPLQJO\ LUUHFRQFLODEOH LVVXH 7KLV DXWKRU SXUSRUWV WR DGGUHVV LW WKURXJK D






















$JDLQVW WKHEDFNJURXQGRI WKHGLVVDWLVIDFWLRQRI WKHVDOYDJHFRPPXQLW\ZLWK WKH




IORZLQWRDQG LQWHUOLQNZLWK WKHVXEMHFWRI UHVSRQGHU LPPXQLW\IRUVDOYRUV LQ WKH
QH[W FKDSWHU &ORVH DQG GHWDLOHG H[DPLQDWLRQ RI WKH ODWWHU VXEMHFW FDQ DVVLVW LQ
GHWHUPLQLQJZKHWKHULWFDQEHKHOGRXWDVDFRPSURPLVHVROXWLRQWRWKHRSSRVLQJ
SRVWXUHVDGRSWHGE\WKHVDOYDJHLQGXVWU\DQGWKHUHVWRIWKHPDULWLPHFRPPXQLW\








EUHDFKRIFRQWUDFW LQDGGLWLRQ WRRU VHSDUDWH IURP WRUWLRXV OLDELOLW\ IRU IDLOXUH WR
H[HUFLVHGXHFDUH)XUWKHUPRUHWKHUHLVWKHTXHVWLRQRIZKHWKHUDQGKRZGLIIHUHQWO\
VKRXOG D QRQSURIHVVLRQDO YROXQWHHU VDOYRU EH WUHDWHG :KLOH WKHVH LVVXHV DUH
FRQVLGHUHG FKURQRORJLFDOO\ DQG FRQWH[WXDOO\ DV DSSURSULDWH WKH WKUXVW RI WKH
GLVFXVVLRQLVRQVDOYRULDOQHJOLJHQFHLQUHVSHFWRISURIHVVLRQDOVDOYRUVDVWKH\DUH

WKH GRPLQDQW HQWLWLHV SURYLGLQJ VDOYDJH DV ZHOO DV HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHV
,Q RUGHU WR DSSUHFLDWH WKH LQWULFDFLHV RI WKH ODZ RI VDOYRULDO QHJOLJHQFH LW LV


















VDLOLQJ YHVVHOV LQ WKH WK FHQWXU\ 7KH ODWWHU SDUW RI WKLV FHQWXU\ZLWQHVVHG WKH
JURZWK RI VKLSSLQJ DQG WKH DVVRFLDWHG WHFKQRORJ\ 3URIHVVLRQDO VDOYRUV KDG
VSHFLDOL]HG HTXLSPHQW LQFOXGLQJ YHVVHOV DQG WUDLQHG VDOYRUV SODFHG DW VWUDWHJLF
ORFDWLRQV7ZRIDFWRUVDUHRISDUWLFXODUUHOHYDQFHWRWKLVGLVFXVVLRQRQHEHLQJWKH
PHUJHU RI DGPLUDOW\ZLWK WKH FRPPRQ ODZ WKURXJK VWDWXWRU\ HQDFWPHQW DQG WKH
RWKHU WKHLQVWLWXWLRQRIWKHODZRIQHJOLJHQFHLQWKHFRPPRQODZLQE\WKH
GHFLVLRQRIWKH+RXVHRI/RUGVLQWKHFHOHEUDWHGFDVHRIDonaghueYStevenson
7KH HYROXWLRQ RI SURIHVVLRQDO VDOYRUV HQWHULQJ WKH VFHQH EURXJKW LQ WKH SDUDOOHO





















)DVWIRUZDUGLQJ LQWR WKH SUHVHQWPLOLHX RI VKLSSLQJ LW LV QRZDZHOOHVWDEOLVKHG










DQG WRGD\ 7KH VDOYRU WUDGLWLRQDOO\ HQMR\HG DQ HOHYDWHG SRVLWLRQ LQ WKH H\HV RI








7KH FLYLOLDQ MXGJHVZHUH EHJXLOHG E\ WKH URPDQWLF LPDJH RI VDOYDJH DV D VHUYLFH
SHUIRUPHGZLWKLQDQHQYLURQPHQWRI WHPSHVWXRXVVHDVJDOH IRUFHZLQGVEOLQGLQJ
UDLQDQGZHLJKW\ULVNWRVHDIDUHUVDQGSURSHUW\
0XFK ZDV VDLG E\ WKH VWDOZDUW DGPLUDOW\ MXGJHV RI (QJODQG DV ZHOO DV WKHLU
FRXQWHUSDUWVRQWKHRWKHUVLGHRIWKH$WODQWLF2FHDQLQWKH8QLWHG6WDWHV7KHJUHDW
$GPLUDOW\MXGJH/RUG6WRZHOOUHIHUUHGWR³HQWHUSULVHLQWKHVDOYRUVLQJRLQJRXWLQ
WHPSHVWXRXVZHDWKHU WRDVVLVWDYHVVHO LQGLVWUHVV ULVNLQJWKHLURZQOLYHV WRVDYH




IDFWRUV KDYH HQWHUHG WKH HTXDWLRQ VLQFH WKH JORULRXV GD\V RI WKH SDVW FRORXUIXOO\





VKLSV VDOYDJH VHUYLFHV ZHUH JHQHUDOO\ RI D SHUVRQDO FKDUDFWHU DQG VDOYDJH ZDV
FRPPRQO\SHUIRUPHGE\WKHGLVSDWFKRIPHQLQERDWVWRWKHDLGRIWKHYHVVHOWREH





ODFN WKHUHRI UHVXOW LQ VDOYRULDO OLDELOLW\" %HLQJ D YROXQWDU\ DFW DQG JLYHQ WKH
VWULQJHQF\ RI WKH UHTXLUHPHQW RI VXFFHVV LWZRXOG KDYH EHHQ XQWKLQNDEOH WKDW D
VDOYRUZKRZDVHVVHQWLDOO\DVHDPDQZRXOGEHVXEMHFWHGWROHJDOOLDELOLW\IRUDQ\















ZRXOG VXIILFH LQ WKH HYHQW RI IDLOXUH RI WKH VDOYRU WR GHOLYHU RQ WKH VDOYHH¶V
H[SHFWDWLRQV+LV OLDELOLW\PD\ VWHP IURPKLV IDLOXUH WRGHOLYHU WKH UHVXOWV RIKLV
VHUYLFHVDVH[SHFWHGE\WKHVDOYHHRURZQHURIWKHUHOHYDQWPDULWLPHSURSHUW\HYHQ
WKRXJKLWLVRIIHUHGYROXQWDULO\VXFKDVWKHH[SHFWDWLRQWKDWWKHVDOYRUZLOOQRWFDXVH
RU LQIOLFW DQ\ GDPDJH WR WKH SURSHUW\ %\ FRQWUDVW ZDQW RI FDUH ZRXOG DOPRVW








ZKHQ SHUVRQV XQGHUWDNH WR SHUIRUP D VDOYDJH VHUYLFH WKH\ DUH ERXQG WR H[HUFLVH
RUGLQDU\VNLOODQGRUGLQDU\SUXGHQFH LQ WKHH[HFXWLRQRI WKHGXW\ZKLFK WKH\ WDNH




8QGHU WUDGLWLRQDO VDOYDJH ODZ WKDW LV H[FOXGLQJ VDOYDJH SHUIRUPHG XQGHU SXUH
FRQWUDFWVVDOYRUVDVYROXQWHHUVKDYHQRGXW\WRFRPSOHWHDVDOYDJHRSHUDWLRQDQG
WDNH WKH SURSHUW\ LQ GLVWUHVV WR D SODFH RI VDIHW\ RU UHIXJH 7KH\ DUH HQWLWOHG WR
WHUPLQDWHWKHVHUYLFHDQGZDONDZD\ZLWKLPSXQLW\GHYRLGRIDQ\OLDELOLW\(YHQ
VR VDOYRUV GR RZH D GXW\ RI FDUH ZKHQ SHUIRUPLQJ VDOYDJH RSHUDWLRQV DOEHLW
H[SUHVVHGYDULRXVO\ LQ WHUPVRI WKHGXW\ WRH[HUFLVHVNLOOFDUHDQGSUXGHQFH$V
PHQWLRQHG HDUOLHU WKH GXW\ FDQ EH WUDFHG EDFN WR WKH 5KRGLDQ &RGH RI DQFLHQW
WLPHV










³GXW\RI FDUH´$EUHDFKRI WKDW GXW\ZRXOGRVWHQVLEO\ DPRXQW WRQHJOLJHQFH ,W








D W\SLFDO ³QR FXUHQR SD\´ FRQWUDFWXDO DUUDQJHPHQW JLYHQ WKDW WKH VDOYRU JHWV




,Q WKH HDUO\ \HDUV RI VDOYDJH GHFLVLRQV UHQGHUHG E\ WKH $GPLUDOW\ &RXUW WKH
UHODWLRQVKLSV WKDWFRXOGJLYHULVH WRDGXW\RIFDUHDQGFRQVHTXHQWDFWLRQV LQ WRUW
ZHUH IDU IURP EHLQJ FRQVROLGDWHG 7KDW ZDV QRW TXLWH WKH FDVH ZLWK FRQWUDFWXDO
UHODWLRQVKLSVEXWWUDGLWLRQDOVDOYDJHVWULFWO\VSHDNLQJZDVQRWEDVHGRQFRQWUDFW
)XUWKHUPRUHERWK LQDGPLUDOW\DQGDWFRPPRQODZWKHUHZDVDOUHDG\LQSODFHD


















SURVSHFWV´FKDSWHULQ5LFKDUG&DGGHOO5KLGLDQ7KRPDV(GVShipping, Law and the Marine 













VXFFHVVEXWZRXOGGRKLVEHVW´,QDQRQVDOYDJHFDVHSheffield District Railway 
Co. YGreat Central Railway Co.,647 ³EHVW HQGHDYRXUV´ZDV LQWHUSUHWHG OLWHUDOO\
PHDQLQJ WKDW ³WKH FRQWUDFWRUZLOO GR KLV EHVW QRW KLV VHFRQG EHVW´ ,Q I.B.M. 




ZLWKWKHGHVLUHWRUHDFKWKRVHUHVXOWV,QOverseas Buyers LtdYGranadex SA,651
DVDOHRIJRRGVFDVH0XVWLOO-H[SUHVVHGWKHYLHZWKDW³SHUKDSVµEHVWHQGHDYRXUV¶
LQ D VWDWXWH RU FRQWUDFW PHDQV VRPHWKLQJ GLIIHUHQW IURP GRLQJ DOO WKDW FDQ EH
UHDVRQDEO\H[SHFWHG±DOWKRXJK,FDQQRWWKLQNZKDWWKHGLIIHUHQFHPLJKWEH´,QDQ\
HYHQW WKH WHVWZDV DQ REMHFWLYH RQH LQ RWKHUZRUGV ³EHVW´ZRXOG EHZKDWZDV
UHDVRQDEO\WREHH[SHFWHGLQWKHFLUFXPVWDQFHV
,WZDVRQO\LQWKHODWWHUKDOIRIWKHWKFHQWXU\WKDWSURIHVVLRQDOVDOYRUVDSSHDUHGRQ



















VDOYRUV 7KH\ FDUULHG RXW RFFDVLRQDO VDOYDJH RSHUDWLRQV LQGHSHQGHQW RI FRQWUDFW
ZKLFKMXVWLILHGWKHDSSOLFDWLRQRIDGLIIHUHQWVWDQGDUGRIFDUHWRWKHPDVZLWKUHVSHFW
WRSURIHVVLRQDOVDOYRUVDOPRVWLQYDULDEO\RSHUDWLQJXQGHUFRQWUDFW






















/DZ$9LHZIURPD'LVWDQFH´Tulane Law Review DWS
The Tojo Maru>@/OR\G¶V5HSDWS
The Atlas/XVK
The Thetis /5$	(DQGThe C.S. Butler /5$	(







DFWV FRPPLWWHG E\ WKH GHIHQGDQW ,Q D ODWHU GHFLVLRQ RI WKH+RXVH OLDELOLW\ZDV






SULQFLSOH´ZKLFK HPERGLHG WKH QRWLRQ WKDW D SHUVRQ RZHG D GXW\ RI FDUH WR KLV
QHLJKERXUZKRLQWXUQZDVDQ\SHUVRQZKRZRXOGEHGHWULPHQWDOO\DIIHFWHGE\KLV
DFWLRQVRURPLVVLRQV










3ULY\ &RXQFLO DULVLQJ RQ DSSHDO IURP WKH +LJK &RXUW RI $XVWUDOLD 7KLV ZDV D









Hedley Byrne & Co Ltd Y Heller & Partners Ltd>@$&
/O/5HS&$$OO(5




























FULWLFL]HG  LI WKH UHVXOWRI WKHGHFLVLRQRI WKLV&RXUWZHUH VXFK DV WRGLVFRXUDJH
VDOYRUVIURPWDNLQJULVNVDQGVKRZLQJHQWHUSULVHZKHQUHQGHULQJVHUYLFHVDWVHD
6LPLODUO\LQThe Tojo Maru,669/RUG3HDUVRQH[SUHVVHGWKHYLHZWKDW³IRUUHDVRQV










QHJOLJHQFH LQ WKH FRXUVH RI VDOYDJH RSHUDWLRQV WKH &RXUWV ZLOO WDNH D OHQLHQW
YLHZ´6XFKOHQLHQF\LVHYLGHQWLQWKHVWDQGDUGRIFDUHZKLFKWKHFRXUWVKDYHVDLG
LVRZHGE\VDOYRUVWKHH[WHQWRIQHJOLJHQFHOHDGLQJWROLDELOLW\IRUVXFKQHJOLJHQFH

















:KHUH VXFFHVV LV ILQDOO\ REWDLQHG QR PHUH PLVWDNH RU HUURU RI MXGJPHQW LQ WKH
PDQQHU RI SURFXULQJ LW QRPLVFRQGXFW VKRUW RI WKDWZKLFK LVZLOOIXO DQGPD\ EH
































³VKLHOGV´ WR SURWHFW WKH VDOYRU IURP GHPLVH RU REVFXULW\ EXW WKH LPSRVLWLRQ RI
OLDELOLW\ LQ GDPDJHV RWKHUZLVH UHIHUUHG WR DV ³DIILUPDWLYH GDPDJHV¶ GLVFXVVHG
EHORZFRXSOHGZLWKWKHULJKWRIWKHVDOYHHWRFRXQWHUFODLPDJDLQVWWKHVDOYRUIRU
QHJOLJHQFHDSSHDUHGDVD³VZRUG´7KLVWKHPHLVSXUVXHGEHORZPRUHIHUYHQWO\$











The Magdalen/-$GPDWSSHU'U/XVKLQJWRQ6HHDOVRThe Cape Packet
:5REDQGThe Perla6ZDE7KHSRLQWLVDGPLUDEO\H[SUHVVHGLQ
.HQQHG\DWSS









E\ FRXUWV LQ UHVSHFW RI VDOYRUVZKRZHUH RUGLQDU\ VHDPHQ RU ILVKHUPHQ DQG WKH





QHFHVVLWDWLQJ D VDOYDJH RSHUDWLRQ H[HPSOLILHG E\ D VLWXDWLRQ ZKHUH D WRZLQJ
RSHUDWLRQ FRQYHUWV WR D VDOYDJH RSHUDWLRQ EHFDXVH RI WKH QHJOLJHQFH RI WKH WXJ




³FOHDQKDQGV´ZRXOGDSSO\,QThe Cargo ex Capella'U/XVKLQJWRQHODERUDWHG
RQWKLVGRFWULQHE\H[SUHVVLQJWKHSULQFLSOHWKDW³QRPDQFDQSURILWIURPKLVRZQ







7KH VHFRQG W\SH RI VDOYRULDO QHJOLJHQFH WKDW LV QHJOLJHQFH LQ WKH FRXUVH RI WKH
















EH KDG WR WKH LQWHUHVWV RI WKH YLFWLP RI WKH VDOYRUV¶ QHJOLJHQFH FDUH PXVW EH
H[HUFLVHGWRDYRLGLQMXVWLFHWRWKHODWWHUE\SUHMXGLFLQJKLPWZRRUWKUHHWLPHVRYHU´
RQWKHVDPHJURXQGV
,Q D QXPEHU RI FDVHV IROORZLQJ WKH PHUJHU RI WKH FRPPRQ ODZ DQG DGPLUDOW\
MXULVGLFWLRQ VDOYRUV ZHUH KHOG OLDEOH WR SD\ GDPDJHV DQG LQ VRPH RWKHUV
UHPDUNDEOH DV JURXQGVHWWLQJ SUHFHGHQWV FRXQWHUFODLPV DJDLQVW VDOYRUV IRU
QHJOLJHQFH ZHUH DGYDQFHG E\ RZQHUV RI VDOYHG SURSHUW\ DQG DFFHSWHG E\ WKH
FRXUWV ,QThe Dwina,688 6LU&KDUOHV%XWW KHOG WKDW LQ WKH FRXUVH RI UHQGHULQJ
VDOYDJHVHUYLFHVLIWKHVDOYRUZDVIRXQGWREHQHJOLJHQWWKHQHJOLJHQFHGLGQRWKDYH
WREHJURVVLQFKDUDFWHUWRUHQGHUKLPOLDEOHWRWKHVDOYHGYHVVHO0RVWLPSRUWDQWO\
D FRPSOHWH UHYHUVDO RI WKH SUH $GPLUDOW\ &RXUW SRVLWLRQ HPHUJHG LQ WKH
GHFLVLRQRIWKH&RXUWRI$SSHDOLQAnglo-Saxon Petroleum Co. Ltd. and Another Y
The Admiralty The Delphinula7KLVZDVWKHFDVHZKLFKUREXVWO\UHMHFWHGDOO
SUHYLRXVSURSRVLWLRQVQXUWXUHGLQ$GPLUDOW\WKDWVDOYRUVZHUHSULYLOHJHGRYHUDQG
DERYHRUGLQDU\VHUYLFHSURYLGHUVLQWHUPVRIWKHLUVWDQGDUGRIFDUHDQGFRXOGQRWEH




WKH ODZZKLFKDSSOLHV WR WKRVH UHQGHULQJDQ\RWKHU VRUWRI VHUYLFHV7KH\KDYH WR








The C.S. Butler; The Baltic/5$	(The Yan Yean/5






GRZQZDUGV IURP UHGXFWLRQ RI WKH DZDUG DQG IRUIHLWXUH RI LW HQWLUHO\ VR DV WR
DFFRPPRGDWHDFRXQWHUFODLPRUVHSDUDWHDFWLRQ
,QWKLVFDVHWKHIDFWVRIZKLFKWRRNSODFHLQLQWKHPLGGOHRI:RUOG:DU,,
WKH RLO WDQNHUDelphinula JURXQGHG QHDU WKH HQWUDQFH WR $OH[DQGULD KDUERXU LQ
(J\SW7KHRZQHUVHQJDJHGWKHVHUYLFHVRIWKHORFDODGPLUDOW\VDOYDJHGHSDUWPHQW
WRVDOYDJHWKHYHVVHOZKLFKFRXOGEHGRQHE\WRZLQJWKHYHVVHORIIZLWKFDUJRRQ
ERDUGRUGLVFKDUJH WKHFDUJRLQWR OLJKWHUVDQGWKHQWRZWKHYHVVHOXQGHU LWVRZQ
SRZHURULQWRZWRGU\GRFNIRUUHSDLUVRUWRMHWWLVRQWKHFDUJRE\GLVFKDUJLQJLWLQWR
WKH VHD 7KH KHDG RI WKH VDOYDJH GHSDUWPHQW DW WKH SRUW ZKLFK ZDV XQGHU WKH
FRPSOHWHFRQWURORIWKH5R\DO1DY\JLYHQWKHZDUWLPHVLWXDWLRQDGRSWHGWKHODVW





DSSOLFDEOH WRVDOYRUV LQ WHUPVRIVNLOODQGFDUHZDVQRGLIIHUHQW IURPWKDWZKLFK









:H FDQ VHH QRWKLQJ LQ WKH ODZ RI PDULWLPH VDOYDJH DV NQRZQ LQ RXU FRXUWV RI










0LVR0XGULFThe Professional Salvor’s Liability in the Law of Negligence and the Doctrine of 
Affirmative Damages/,79HUODJDWSDUDDWS

$W WKH OHYHO EHORZ WKH WKUHVKROG RI ]HUR WKH QRWLRQ RI OLDELOLW\ IRU VDOYRULDO
QHJOLJHQFHDULVHVWKURXJKWZRDOWHUQDWLYHVWUDQGVRQHEHLQJWKHLQGHSHQGHQWFDXVH










$ UHPDUNDEOH REVHUYDWLRQ ZDV WKDW WKH FRXUW DSSHDUHG WR EH LQIOXHQFHG E\ WKH
PHUJHURIWKHFRPPRQODZDQGDGPLUDOW\HIIHFWXDWHGE\WKH-XGLFDWXUH$FWV
 ZKLFK UHVXOWHG LQ ³D VXEVWDQWLYH UHDOLJQPHQW ZKLFK HIIHFWLYHO\ EULGJHG DQ\
SUHFHGLQJGLIIHUHQFHVWKDWPLJKWKDYHH[LVWHG´%H\RQGWKDWWKH&RXUWRI$SSHDO
SRLQWHG RXW WKDW ZKHUHDV VDOYRULDO PLVFRQGXFW ZRXOG OHDG WR D UHGXFWLRQ LQ WKH
VDOYDJHDZDUG³DFODLPZRXOGOLHRQFRXQWHUFODLPRUE\FURVVDFWLRQRUHYHQDQ
LQGHSHQGHQW DFWLRQ IRU GDPDJHV´$QRWKHU DXWKRU KDV SRLQWHG RXW WKDW ³WKH
'HOSKLQXOD FDVH LV ZLGHO\ UHFRJQL]HG DV WKH ILUVW PDMRU (QJOLVK FDVH ZKHUH
DIILUPDWLYH GDPDJHVZHUH LQWURGXFHG LQWR FDVH SUDFWLFH DQGZKHUH VDOYRUVZHUH
ILUPO\SODFHGXQGHUWKHVFUXWLQ\RIFRPPRQODZUXOHVRQQHJOLJHQFH´
)LQDOO\LWLVThe Tojo Maru700WKDWUHSUHVHQWVWKHFXOPLQDWLRQRIWKHODZRIVDOYRULDO









.LQJGRP$GPLUDOW\/DZ´The Maritime Lawyer DWS
IbidDWS
The Delphinula/O/5&$DWS







FDUJR VSDFHZKLFK KDG QRW EHHQ JDV IUHHG WKH UHVXOW ZDV DQ H[SORVLRQ FDXVLQJ
H[WHQVLYH GDPDJH DQG D ILUH RQ ERDUG 6XEVHTXHQWO\ KRZHYHU WKH YHVVHO ZDV
VXFFHVVIXOO\VDOYHGDQGWRZHGWRDUHSDLU\DUGLQ.REH-DSDQ)ROORZLQJDUELWUDWLRQ
LQ/RQGRQWKHPDWWHUZHQWEHIRUH:LOOPHU/-LQWKHWULDOFRXUWDQGVXEVHTXHQWO\
RQDSSHDO WR WKH&RXUWRI$SSHDO ,Q WKH&RXUWRI$SSHDO/RUG'HQQLQJ05 LQ
SHUXVLQJ WKH SUHFHGHQWV FKDPSLRQHG WKH FDXVH RI VDOYRUV DQG GHFODUHG WKDW
³RZQHUVDUHQRWHQWLWOHGWRFRXQWHUFODLPGDPDJHVIRUQHJOLJHQFH7KH\FDQXVHLW
DV D VKLHOGDJDLQVWSD\LQJKLJK VDOYDJH UHZDUGEXWQRW DV D VZRUG WRSLHUFH WKH
VDOYRUVWRKHDUW´$VYLYLGO\UHPDUNHGE\3URIHVVRU&DGZDOODGHU/RUG'HQQLQJ¶V




WKHVXEMHFW LQ WKHFXUUHQWPLOLHX WKDWEHWZHHQWKH³VKLHOG´DQGWKH³VZRUG´WKHUH
FRQWLQXHV WR VXUYLYH GLIIHUHQFHV RI VWUDWHJLF FRQFHUQ WR WKH SRWHQWLDO SODLQWLII








MXGLFLDO GLVFUHWLRQ GHYRLG RI DQ\ UHDGLO\ GLVFHUQDEOH SULQFLSOHV LQ WHUPV RI
TXDQWLILFDWLRQ
$UJXDEO\ WKH GHYHORSPHQW RI DQ LQGHSHQGHQW FDXVH RI DFWLRQ IRU DIILUPDWLYH
GDPDJHVXQGHUPLQHVWKHREMHFWRISXEOLFSROLF\WRHQFRXUDJHUHVFXHDQGVDOYDJH
VHUYLFHVIRUWKRVHVXIIHULQJGLVWUHVVDWVHD+RZHYHUWKHIOLSVLGHRIWKHFRLQLVWKDW














ZRXOG EH PRVW XQUHDVRQDEOH WR XVH WKH WRQQDJH RI WKH WDQNHU DV D PHDVXUH RI
OLPLWDWLRQRIWKHVDOYRU
,Q WKH &RXUW RI $SSHDO /RUG 'HQQLQJ KHOG WKDW WKHUH FRXOG EH QR OLDELOLW\ IRU
QHJOLJHQFHRQWKHSDUWRIWKHVDOYRUEXWWKHDZDUGVKRXOGEHDGMXVWHGWRWDNHDFFRXQW
RI KLV QHJOLJHQFH 8QGRXEWHGO\ /RUG 'HQQLQJ ZDV H[SRXQGLQJ WKH ³VKLHOG´
DSSURDFKLQKLVGLFWXPDQGH[SUHVVLQJFRQVLGHUDEOHOHQLHQF\WRZDUGVVDOYRUV2Q
DSSHDOWRWKH+RXVHRI/RUGVLWZDVKHOGWKDWWKHVDOYRUVKRXOGILUVWEHJLYHQDQ




FODLP EHLQJ DZDUGHG ZHUH VHWRII DJDLQVW HDFK RWKHU 7KH DZDUG ZDV 
SRXQGVZKHUHDV WKHGDPDJHV DZDUGHG IRU VDOYRULDO QHJOLJHQFHZDV FDOFXODWHG DW




OLDELOLW\ZDV WKDW LQ WKH ,QWHUQDWLRQDO&RQYHQWLRQ IRU/LPLWDWLRQ RI/LDELOLW\ IRU
0DULWLPH&ODLPVDGRSWHGLQDSURYLVLRQZDVLQVHUWHGZKHUHE\DVWDQGDUG
WRQQDJHRIOLPLWDWLRQWRQVZDVDOORFDWHGIRUOLPLWDWLRQRIOLDELOLW\IRUVDOYRUV
$IIRUGLQJ OLPLWDWLRQ WR VDOYRUV IRU QHJOLJHQFH OLDELOLW\ZDV JURXQGEUHDNLQJ DQG
ZLWKRXWDQ\SUHFHGHQW,QWHUHVWLQJO\HQRXJKLIWKDWOLPLWDWLRQIRUPXODZDVDSSOLHG
LQWKHTojo MaruFDVHWKHUHVXOWVZRXOGKDYHEHHQGUDPDWLFDOO\GLIIHUHQW
7KH+RXVH RI /RUGV LQ WKHTojo Maru IROORZHG WKH GHFLVLRQ LQ WKHDelphinula 
DOWKRXJKLWLVRSLQHGWKDWWKHSULQFLSOHZDVH[SUHVVHGLQWKHTojo MaruLQ³OHVVKDUVK
DQG XQFRPSURPLVLQJ ODQJXDJH´ DQG WKH GHFLVLRQ KDV EHHQ IROORZHG LQ RWKHU
FDVHVVLQFHWKHQ8QGRXEWHGO\WKHODZUHODWLQJWRVDOYRULDOQHJOLJHQFHLVILUPO\






























,QFLGHQWDOO\ WKH  6DOYDJH &RQYHQWLRQ ZDV QHYHU JLYHQ HIIHFW WKURXJK
OHJLVODWLRQHYHQWKRXJKWKH8QLWHG.LQJGRPZDVRULJLQDOO\DVLJQDWRU\WRLWEHFDXVH





























:KDW H[DFWO\ LV ³PRUH GLIILFXOW´ KDV EHHQ OHIW XQDGGUHVVHG LQ WKH &RQYHQWLRQ




WKH GDPDJH IORZLQJ IURP WKH VDOYRU¶V QHJOLJHQFH H[FHHGV WKH SD\DEOH VDOYDJH










ZHOO DV WKH(QJOLVKFDVH ODZ MXULVSUXGHQFH%RWK WKH WHUPV³GXHFDUH´DQG³EHVW
HQGHDYRXUV¶KDYHEHHQGHDOWZLWK LQ WKHFDVH ODZ DQG WKHUH LVERWK MXGLFLDO DQG
VFKRODUO\RSLQLRQWKDWWKHIRUPHULVDQREMHFWLYHWHVWZKHUHDVWKHODWWHULVVXEMHFWLYH
DQGWKDW³GXHFDUH´LVRIDORZHUVWDQGDUGRIFDUHWKDQ³EHVWHQGHDYRXUV´
2WKHUV KDYH RSLQHG WKDW WKH VWDQGDUG RI GXH FDUH UHIHUV WR WKH ³VWDQGDUG RI
SURIHVVLRQDOVNLOODQGFDUH´ZKLOHEHVWHQGHDYRXUVSRLQWVWRD³VXEVWDQWLYHPHDVXUH









VHUYLFHV DQG WRDYRLGGLVFRXUDJLQJFDVXDORU LQFLGHQWDO VDOYRUV IURPXQGHUWDNLQJ






VDOYRU¶V QHJOLJHQFH RU ODFN RI GXH FDUH ,QGHHG WKHUH LV QR LQGLFDWLRQ LQ WKH
&RQYHQWLRQDVWRZKDWUHPHG\LVDYDLODEOHIRUWKHFRQVHTXHQFHVRIVXFKVDOYRULDO










WKH EHJLQQLQJV RI WKH UHJLPH KLVWRULFDOO\ WR WKH H[WDQW ODZ LQ WKH FRQWHPSRUDU\
PLOLHX ,Q D SUHYLRXV HUD GXH WR WKH SXEOLF SROLF\ RI HQFRXUDJLQJ VDOYRUV WR
XQGHUWDNH VDOYDJH RSHUDWLRQV IUDXJKW ZLWK ULVNV DQG GDQJHU LQ WKH LQWHUHVW RI
VXVWDLQLQJWKHVKLSSLQJLQGXVWU\VDOYRUVZHUHQRWOLDEOHIRUQHJOLJHQFHXQOHVVKLV
FRQGXFW IHOO ZLWKLQ WKH SXUYLHZ RI JURVV QHJOLJHQFH RU ZLOOIXO PLVFRQGXFW ,Q

6HH5LFKDUG6KDZ	0LFKDHO7VLPSOLV³7KH/LDELOLWLHVRIWKH9HVVHO´LQ<YRQQH%DDW]HG
Southampton on Shipping Law/RQGRQ,QIRUPDDWS
1LFKRODV--*DVNHOO³7KH6DOYDJH&RQYHQWLRQDQGWKH/OR\G¶V2SHQ)RUP/2)6DOYDJH
$JUHHPHQW´Tulane Maritime L.JDWS0LFKDHO.HUU³7KH










$PRVW FORVHO\ UHODWHG LVVXH WR VDOYRULDO QHJOLJHQFH LV WKHTXHVWLRQRI UHVSRQGHU
LPPXQLW\,WLVSUHPLVHGRQWKHSRVVLELOLW\RIVRPHUHSULHYHEHLQJDYDLODEOHWRWKH







³&RQVLGHULQJ WKDW RLO VSLOOV FDQ KDYH GHYDVWDWLQJ HFRQRPLF DQG HQYLURQPHQWDO
FRQVHTXHQFHVZLWKRXWUHVSRQGHULPPXQLW\WKHUHZLOOFHUWDLQO\EHLVVXHVZKHWKHURU
QRWUHVSRQGHUVDUHSUHSDUHGWRWDNHWKHULVNVRIOLDELOLWLHVWKDWPLJKWEHLQFXUUHG´






RI SHUVRQDO LQMXU\ DQG RWKHU IDWDOLWLHV ,QGHHG LQ WKH DUHQD RI HQYLURQPHQWDO
SURWHFWLRQVHUYLFHV WKHULVNVDUHHYHQKLJKHUJLYHQWKHSXEOLFVHQVLWLYLW\WRZDUGV
PDULQH SROOXWLRQ DQG WKH GHFOLQLQJ V\PSDWK\ WRZDUGV VDOYRUV LQ SROOXWLRQ FDVHV
H[HPSOLILHGE\LQFLGHQWVVXFKDVWKHErikaPrestigHDQGTasman Spirit7KHUHLVWKH






IORZLQJIURPVWDWXWRU\SURYLVLRQVZKDW LV LWVHTXLYDOHQFH LQ LQWHUQDWLRQDO ODZRU















)HGHUDO:DWHU 3ROOXWLRQ&RQWURO$FW FRQWDLQV D SURYLVLRQ EHDULQJ WKH FDSWLRQ
³([HPSWLRQIURP/LDELOLW\´VWDWLQJWKDW³DSHUVRQLVQRWOLDEOHIRUUHPRYDOFRVWVRU
GDPDJHVZKLFK UHVXOW IURPDFWLRQV WDNHQRURPLWWHG WREH WDNHQ LQ WKHFRXUVHRI
UHQGHULQJFDUHDVVLVWDQFHRUDGYLFHFRQVLVWHQWZLWKWKH1DWLRQDO&RQWLQJHQF\3ODQ
RULVRWKHUZLVHGLUHFWHGE\WKH3UHVLGHQW´H[FHSWIRUFDVHVRISHUVRQDOLQMXU\RU
ZURQJIXO GHDWK FODLPV  &(5&/$ FODLPV RU  JURVV QHJOLJHQFH RU ZLOOIXO
FRQGXFWRIUHVSRQGHUV7KLVLVJHQHUDOO\UHIHUUHGWRDVWKH³UHVSRQGHULPPXQLW\´
SURYLVLRQLQ23$
2QH FRPPHQWDWRU KDV VXPPDUL]HG LQ VRPHZKDW VLPSOLVWLF WHUPV WKDW WKH WHUP
³UHVSRQGHULPPXQLW\´LVXVHGLQWKHPDULWLPHVHQVHWRDOOXGHWRODZWKDWSURWHFWV
SHUVRQV ZKR UHVSRQG WR PDULWLPH FDVXDOWLHV IURP OLDELOLW\ IRU ORVV RU GDPDJH
UHVXOWLQJIURPWKHLUHIIRUWVDQGDFWLRQV+HGRHVQRWHODERUDWHRQWKHQDWXUHRIWKH
OLDELOLW\EXWVLPSO\UHIHUVWR³OHJDOOLDELOLW\´SUHVXPDEO\PHDQLQJWKDWWKHOLDELOLW\
FRXOGEHFLYLORUFULPLQDO7KHSXEOLFSROLF\EHKLQG WKLVFRQFHSW LV WRHQFRXUDJH
















FRQFHSW RQO\ DSSOLHV WR RLO SROOXWLRQ FDVXDOWLHV DQG FRYHUV SROOXWLRQ RU GDPDJH
FDXVHGE\RLODQGFHUWDLQRWKHUVSHFLILHGKD]DUGRXVVXEVWDQFHV
7ZRFRQVLGHUDWLRQVQHHG WREHDGGUHVVHG LQH[SODLQLQJ WKHFRQFHSWRI UHVSRQGHU
LPPXQLW\QDPHO\ZKRLVDUHVSRQGHUDQGZKDWLVLPPXQLW\SDUWLFXODUO\IURPWKH
SHUVSHFWLYHRIDVDOYRU7KHUROHRIDUHVSRQGHULQWKHFRQWH[WRIWKHWHUP³UHVSRQGHU
LPPXQLW\´ DULVHV RQO\ LQ H[WUDRUGLQDU\ VLWXDWLRQV DW VHD VXFK DV JURXQGLQJ
FROOLVLRQ VWUDQGLQJRU force majeure 6LQFH WKLV UHVHDUFK LV RQO\FRQFHUQHGZLWK
VKLSVRXUFH SROOXWLRQ FDVHV DQ\ SHUVRQZKR UXVKHV WR WKH DLG RI D FDVXDOW\ LV D
UHVSRQGHU DQG XVXDOO\ LQ RLO RU FKHPLFDO VSLOO FDVHV WKH VDOYRU LV XVXDOO\ D ILUVW
UHVSRQGHULQDQHPHUJHQF\VLWXDWLRQWRSUHYHQWIXUWKHUGDPDJH,WFRUUHVSRQGVWR
















7R EHPRUH VSHFLILF LW FRQQRWHV UHOHDVH RU H[HPSWLRQ IURP OLDELOLW\ LQ D JLYHQ














23$ WKHUHDUH IRXUH[FHSWLRQV WR WKH UHVSRQGHU LPPXQLW\ LQFOXGLQJFDVHVRI











ZLOOIXOPLVFRQGXFW KDV EHHQ GHILQHG WRPHDQ ³WKH
LQWHQWLRQDOSHUIRUPDQFHRIDQDFWRUWKHIDLOXUHWRDFWZLWKNQRZOHGJHWKDWLQMXU\
RUGDPDJHSUREDEO\ZRXOGUHVXOWRULQVXFKDPDQQHUDVWRLPSO\UHFNOHVVGLVUHJDUG
RIWKHSUREDEOHFRQVHTXHQFHV´,QTug Ocean Prince, Inc.YUnited States WKH
FRXUWIRXQGDWXJRZQHUWRKDYHHQJDJHGLQZLOOIXOPLVFRQGXFWZKHUHWKHWRZZKLFK
ZDV D EDUJH VWUXFN D FKDUWHG URFNRXWVLGH WKH QDYLJDWLRQ FKDQQHO LQ WKH+XGVRQ
5LYHU7KH FROOLVLRQZDV DWWULEXWDEOH WR WKH SLORW
V ODFN RI IDPLOLDULW\ZLWK WKH
K\GURJUDSKLF IHDWXUHVRI WKH ULYHU7KHFRXUW DOVR IRXQG WKDW WKHRZQHU IDLOHG WR
LQIRUPDQH[SHULHQFHGSLORWZKRZDVRQERDUGRIWKHRWKHUSLORW
VODFNRIIDPLOLDULW\




,QConway YO’BrienWKH 6XSUHPH &RXUW KHOG WKDW ³JURVV QHJOLJHQFH PHDQV
VRPHWKLQJVXEVWDQWLDOO\PRUHWKDQVLPSOHQHJOLJHQFHEXWIDOOVVKRUWRIEHLQJVXFK
UHFNOHVVGLVUHJDUGRI WKHSUREDEOHFRQVHTXHQFHVDV LVHTXLYDOHQW WRDZLOOIXODQG





6HHPikelisYTranscontinental & Western Air)GG&LUFHUWGHQLHG86
7XOOHUY./05R\DO'XWFK$LUOLQHV)G'&&LUFHUWGHQLHG86
BernerYBritish Commonwealth Pacific Airlines Ltd.)GG&LU









VDOYDJH RSHUDWLRQV ZLOOIXO PLVFRQGXFW DQG JURVV QHJOLJHQFH FDQQRW EH HDVLO\
GLVWLQJXLVKHG1RWDEO\ VSHFLILF UHJXODWRU\ UHTXLUHPHQWV UHODWLQJ WRSUHYHQWLRQRI





WDVNV RQH WR SHUIRUP VDOYDJHZLWK WKH DLP RI VDYLQJ SURSHUW\ DQG WKH RWKHU WR




6DOYDJH LV WKH ILUVW OLQH RI GHIHQFH LQ D PDULWLPH FDVXDOW\ ,I WKHUH LV SROOXWLRQ
GDPDJHDVVRFLDWHGZLWKWKHFDVXDOW\VDOYRUVDUHLQWKHEHVWSRVLWLRQWRSURFHHGWR
WKHVLWHDQGSURYLGHHQYLURQPHQWDOSURWHFWLRQVHUYLFHV,QWKDWVHQVHVDOYRUVPD\EH


























SXEOLF FRQFHUQ IRU WKH HQYLURQPHQW WKH PDULWLPH FRPPXQLW\ VHHPV WR H[WHQG
UHODWLYHO\OHVVV\PSDWK\WRZDUGVVDOYRUV7KHUHDUHVHYHUDO LQVWDQFHVRIFLYLODQG
FULPLQDO DFWLRQV EHLQJ LQVWLWXWHG DJDLQVW WKHP IRU SROOXWLRQ OLDELOLW\ 7KHVH SXW
VDOYRUVDVUHVSRQGHUVLQDQXQHQYLDEO\YXOQHUDEOHSRVLWLRQ
&LYLO/LDELOLW\
7KH SKHQRPHQRQ RI UHVSRQGHU LPPXQLW\ KDV ODUJHO\ EHHQ LQVWLJDWHG E\
HQYLURQPHQWDOSURWHFWLRQOHJLVODWLRQODUJHO\FRQFHUQHGZLWKWKHULVNRIOLDELOLW\RI
UHVSRQGHUVLQUHVSHFWRIRLOVSLOOVDQGWKHOLDELOLW\LVSULPDULO\FLYLOLQVFRSH(YHQ
WKRXJK WKHREMHFW RI VXFK OHJLVODWLRQ LV WR SURYLGH LPPXQLW\ WR VSLOO UHVSRQGHUV
DFFRUGLQJ WR VRPH DQDO\VWV LW LV SULPDULO\ GHVLJQHG WR SURWHFW WKRVH LQYROYHG LQ
FOHDQXS DQG FRQWDLQPHQW RSHUDWLRQV DQG QRW GLUHFWHG WRZDUGV VDOYRUV DV VXFK
+RZHYHU LW LVXQGHQLDEOH WKDW VDOYRUVFDQ UHDS WKHEHQHILWRI VXFK OHJLVODWLRQDV
PXFK DV RWKHU UHVSRQGHUV LQYROYHG LQ FOHDQXS DQG FRQWDLQPHQW RSHUDWLRQV
8QIRUWXQDWHO\ HYHQ LI WKHUH LV VXFK OHJLVODWLRQ DUJXDEO\ LQWHUQDWLRQDOO\ DQG
GHILQLWHO\QDWLRQDOO\LQWKH8QLWHG6WDWHVDQG8QLWHG.LQJGRPWKHUHLVDQHHGIRU
FOHDUHUDQGPRUHVSHFLILFOHJLVODWLRQH[SUHVVO\SURWHFWLQJVDOYRUV,QWKHFRXUVHRID
VDOYDJH RSHUDWLRQ HYHQ D VPDOO VSLOO FDQ DWWUDFW FLYLO OLDELOLW\ LQ WKH DEVHQFH RI
DGHTXDWH LPPXQLW\ ODZ UHJDUGOHVVRI WKH IDFW WKDWD VPDOO VSLOO FRPSURPLVHFDQ



















































&RQYHQWLRQ ,W PXVW EH REVHUYHG LQ WKLV UHJDUG WKDW WKH %XQNHUV &RQYHQWLRQ
DGGUHVVHVEXQNHURLOSROOXWLRQUHJDUGOHVVRIZKHWKHUWKHIXHOLVSHUVLVWHQWRUQRQ
SHUVLVWHQWRLODQGLQUHVSHFWRIDOOVHDJRLQJVKLSVQRWMXVWRLORUFKHPLFDOWDQNHUV
$V VXFK WKH QHHG IRU VDOYRULDO DVVLVWDQFH IRU SUHYHQWLQJ RU PLQLPL]LQJ
HQYLURQPHQWDOGDPDJHLQUHVSHFWRIVSLOOVXQGHUWKH%XQNHUV&RQYHQWLRQPD\EH
SRWHQWLDOO\ JUHDWHU WKDQ XQGHU WKH &/& 'XULQJ WKH GLSORPDWLF QHJRWLDWLRQV
OHDGLQJXSWRWKHDGRSWLRQRIWKH%XQNHUV&RQYHQWLRQZKLFKLVODUJHO\PRGHOOHGRQ
WKH&/&WKHUHOHYDQWFKDQQHOLQJSURYLVLRQVZHUHGHOLEHUDWHO\GHOHWHGIURP
WKH GUDIW FRQYHQWLRQ WR UHPRYH SURWHFWLRQ IURP OLDELOLW\ IRU RWKHU SDUWLHV
&RQVHTXHQWO\DJURXSRI1*2VFRPELQHGWRVXEPLWDSURSRVDOWRWKH'LSORPDWLF
&RQIHUHQFHFDOOLQJIRUWKHUHLQVHUWLRQLQWRWKH&RQYHQWLRQRI³DSURYLVLRQIRUWKH
OHJDO SURWHFWLRQ RI SHUVRQV WDNLQJ UHDVRQDEOH SUHYHQWDWLYH PHDVXUHV LQFOXGLQJ
VDOYDJH LQ UHVSRQVH WRDEXQNHURLO VSLOO´7KHSURSRVDOZDV UHMHFWHGEXWDVD
FRQFHVVLRQ D &RQIHUHQFH 5HVROXWLRQ ZDV SDVVHG WR EH DWWDFKHG WR WKH %XQNHUV
&RQYHQWLRQ FDOOLQJ RQ 6WDWH SDUWLHV WR FRQVLGHU LQFOXGLQJ SURYLVLRQV LQ WKHLU
GRPHVWLFOHJLVODWLRQZKHQJLYLQJOHJLVODWLYHHIIHFWWRWKH&RQYHQWLRQWRH[RQHUDWH
WKHOLDELOLW\RISHUVRQVWDNLQJUHDVRQDEOHPHDVXUHVWRSUHYHQWRUPLQLPL]HWKHHIIHFWV





































IRU SROOXWLRQ FRQWURO DV ZHOO DV VKLSRZQHUV +RZHYHU VDOYRUV KDYH FRQFHUQV
UHJDUGLQJLPPXQLW\EHFDXVHRIWKHLUYXOQHUDELOLW\WROLDELOLW\IRUQHJOLJHQFH7KLVLV
SDUWLFXODUO\ VR EHFDXVH PRVW RIWHQ WKH\ DUH DOVR WKH ODVW OLQH RI GHIHQVH LQ D
FDWDVWURSKLFRLOVSLOOVLWXDWLRQ8QGHUWKHSUHVHQWVDOYDJHODZWKH\RZHDGXW\RI
FDUHWRWKHVDOYHHDQGWKHFRQVHTXHQFHVRIVXFKFLYLOOLDELOLW\FDQEHTXLWHGUDVWLF









RIWHQ DYDLODEOH WR PDNH WKH EHVW SURIHVVLRQDO MXGJPHQW LQ OLJKW RI WKH VKLS¶V





Liability in International Maritime Conventions: The relationship Between Global Limitation 
Conventions and Particular Liability Regimes5RXWOHGJHIRRWQRWHDWS



















IURPWKLUGSDUWLHV¶FODLPV IRUFRPSHQVDWLRQZLWKLQ WKHDPELWRI WKHFRQYHQWLRQV
+RZHYHU D WKLUGSDUW\ FODLPDQW PD\ VHHN D UHPHG\ RXWVLGH WKH FRQYHQWLRQ LI
UHPHGLHV ZLWKLQ WKH FRQYHQWLRQ LQ TXHVWLRQ DUH H[KDXVWHG VXFK DV ZKHUH WKH
OLPLWDWLRQIXQGLVGHSOHWHG5HJDUGOHVVRIZKHWKHUDQ\ODZRXWVLGHWKHFRQYHQWLRQ
SURYLGHVIRUUHVSRQGHULPPXQLW\stricto sensu LQWKHDEVHQFHRIVXFKODZWKH






























National Law Regimes  
,QWKHFRXUVHRIGLVFXVVLRQVZLWKLQ&0,RQWKHTXHVWLRQRISODFHVRIUHIXJHIRUVKLSV






7KH UHSRUW HQWLWOHG ³5HVSRQVHV WR 6HFRQG 4XHVWLRQQDLUH´ FRQWDLQHG YDULHWLHV RI
UHVSRQVHVVRPHYHU\XVHIXORWKHUVVRPHZKDWOHVVSUR[LPDWHWRWKHTXHVWLRQDVNHG
$ QXPEHU RI 0/$V PDGH H[FOXVLYH UHIHUHQFHV WR VDOYRUV 0RVW PDGH FURVV
UHIHUHQFHVWRWKHFKDQQHOLQJSURYLVLRQVLQWKH&/&ZKLFKZRXOGDSSO\DVVXPLQJ
WKHLUVWDWHVZHUHSDUWLHVWRWKDWFRQYHQWLRQEXWVRPHUHIHUUHGWRGRPHVWLFOHJLVODWLRQ
ZKLFK VSHFLILFDOO\PDGHFHUWDLQSDUWLHV OLDEOHRUQRW OLDEOH LQFOXGLQJ OLDELOLW\ IRU
FRVWVLQFXUUHGE\DUHVSRQGHURUWKHVKLSRZQHU2WKHUVVLPSO\LQGLFDWHGWKDWWKHUH
ZDVQRGRPHVWLF OHJLVODWLRQ LQ WKHLU MXULVGLFWLRQ DGGUHVVLQJ WKH VXEMHFWPDWWHU RI
UHVSRQGHU LPPXQLW\1RWDOO0/$V UHVSRQGHGGLUHFWO\ WR WKHTXHVWLRQDVNHGEXW
ZHQWRQWRGLVFXVVOLDELOLW\IRUVDOYRULDOQHJOLJHQFH
















(GVPlaces of Refuge for Ships – Emerging Environmental Concerns of a Maritime Custom, 
/HLGHQ%RVWRQ0DUWLQXV1LMKRIIDWSS















WDNHQRURPLWWHG WREH WDNHQ LQ WKHFRXUVHRI UHQGHULQJFDUHDVVLVWDQFHRUDGYLFH



















LPPXQLW\ SURYLVLRQ LQ SDUWLFXODU WKHUH LV QR PHQWLRQ RI VDOYRUV UHFHLYLQJ















RQO\ SURWHFWV UHVSRQGHUV DJDLQVW VWULFW OLDELOLW\ QRW OLDELOLW\ IRU RUGLQDU\




























DQG LQFOXGLQJSROOXWLRQHPDQDWLQJ IURP WKH VHDEHG7KLV UHDOL]DWLRQZDVGULYHQ
KRPHLQWKHDeepwater HorizonLQFLGHQWZKLFKZDVDQRLOULJEORZRXWUHVXOWLQJLQ
DPDVVLYH RLO VSLOO LQ WKHMacondo SURVSHFW$FWLRQVZHUH EURXJKW E\ SROOXWLRQ
YLFWLPVDJDLQVWWKHHPHUJHQF\UHVSRQVHYHVVHOVZKLFKZHQWWRWKHULJWRDWWHPSWWR
FRQWDLQ WKH EORZRXW 6RPH  FODLPV ZHUH GLVPLVVHG EXW  UHPDLQHG
XQUHVROYHG7KHFOHDQXSFRQWUDFWRUVDVUHVSRQGHUVZHUHUHIHUUHGWRDVWKH³&OHDQ
8S 'HIHQGDQWV´ LQ WKH DFWLRQV ,Q WKH FDVH LQ TXHVWLRQ SODLQWLIIV VXHG WKH
UHVSRQGHUV IRU SHUVRQDO LQMXULHV DOOHJHGO\ FDXVHG E\ H[SRVXUH WR VSLOOHG RLO DQG
JRYHUQPHQWDSSURYHG GLVSHUVDQWV FODLPLQJ JURVV QHJOLJHQFH DQG ZLOOIXO
PLVFRQGXFWRQWKHSDUWRIWKHUHVSRQGHUV7KHDFWLRQFXOPLQDWHGLQWKHGLVPLVVDORI
WKHFODLPVE\WKH86'LVWULFW&RXUWIRUWKH(DVWHUQ'LVWULFWRI/RXLVLDQDLQ





$ QRWDEOH FDVH LQYROYLQJ D FODLP DJDLQVW VDOYRUV E\ WKLUG SDUWLHV LQ D SROOXWLRQ
LQFLGHQWZDVWKHDFWLRQEURXJKWLQWKH8QLWHG6WDWHVFRXUWVDJDLQVW%XJVLHUIROORZLQJ
WKHAmoco CadizRLOVSLOOZKLFKRFFXUUHGRIIWKHFRDVWRI%ULWWDQ\LQ)UDQFHLQ







5HVSRQGHU,PPXQLW\LQ$Q2LO3ROOXWLRQ5HVSRQVH´Texas Journal of Oil, Gas and Energy 
LawDWS.
6HHIn re Oil Spill by the Oil Rig “Deepwater Horizon” in the Gulf of Mexico)6XSSG









Texas Journal of Oil, Gas and Energy Law




DXWKRU WKHGHFLVLRQH[HPSOLILHV WKHJUDQWLQJRI LPPXQLW\ WRVDOYRUVIRURUGLQDU\
QHJOLJHQFH
7KH8QLWHG.LQJGRP/DZ































LV QRW LPPXQH IURP SROOXWLRQ OLDELOLW\1HHGOHVV WR VD\ JURVV QHJOLJHQFH DQG
ZLOOIXOPLVFRQGXFWZLOOGHSULYHWKHPRILPPXQLW\
7KH8QLWHG.LQJGRP LV DOVRD VWDWHSDUW\ WR WKH%XQNHUV&RQYHQWLRQ ,W LV








1RWDEOHDOVR LQWKHFRQWH[WRI WKH&0,TXHVWLRQQDLUHLV WKDW WKH$XVWUDOLDQ0/$
UHIHUUHGWRWKHFKDQQHOLQJSURYLVLRQVRIWKH&/&DQGWKH+16&RQYHQWLRQDV
SURWHFWLRQIRU UHVSRQGHUV WRRLODQGKD]DUGRXVVXEVWDQFHVVSLOOV6HFWLRQRI WKH
3URWHFWLRQRIWKH6HD&LYLO/LDELOLW\$FWJLYHVHIIHFWWR$UWLFOH,,,RIWKH
&/&,QWHUHVWLQJO\HQRXJKWKH$XVWUDOLDQ0/$H[SUHVVHGWKDWWKHUHZDVD
PRYH DIRRW WR LQFOXGH UHOHYDQW UHVSRQGHU LPPXQLW\ SURYLVLRQV LQ LWV OHJLVODWLRQ
JLYLQJ HIIHFW WR WKH %XQNHUV &RQYHQWLRQ 7KLV GLG QRW KDSSHQ DW ILUVW LQ WKH
3URWHFWLRQRIWKH6HD&LYLO/LDELOLW\IRU%XQNHU2LO3ROOXWLRQ'DPDJH$FW
DV DQ $FW WR JLYH HIIHFW WR WKH %XQNHUV &RQYHQWLRQ EXW FDPH WKURXJK UHFHQWO\































WKDW WKH GDPDJH ZRXOG SUREDEO\ UHVXOW´ 6DOYRUV DQG RWKHU UHVSRQGHUV PXVW
WKHUHIRUHFRQWLQXHWRH[HUFLVHGXHGLOLJHQFHLQDUHDVRQDEOHIDVKLRQZKHQFDUU\LQJ
RXWUHVSRQVHDFWLYLWLHV,WVHHPVKRZHYHUWKDWLQDGYHUWHQWSROOXWLRQLQFLGHQWVZLOO







VSHHFK ZLWK UHVSHFW WR WKH $PHQGPHQW $FW  WKH SROLF\ EHKLQG SURYLGLQJ
VWDWXWRU\ LPPXQLW\ WR UHVSRQGHUV ZDV UDWLRQDOL]HG RQ WKH EDVLV WKDW LW ZDV ³«
HVVHQWLDOWKDWSHUVRQVDQGRUJDQL]DWLRQVQRWEHGHWHUUHGIURPSURYLGLQJDVVLVWDQFH










International Law and National Law Contrasted 
,QWKHFDVHRIVKLSVRXUFHSROOXWLRQOLDELOLW\LVODUJHO\JRYHUQHGLQWHUQDWLRQDOO\E\
WKH&/& WKH+16&RQYHQWLRQDQG WKH%XQNHUV&RQYHQWLRQ7KH ILUVW WZR
VXSSRVHGO\ SURYLGH SURWHFWLRQ IRU VDOYRUV WKURXJK WKH FKDQQHOLQJ SURYLVLRQV
GLVDOORZLQJFLYLOFODLPVEURXJKWDJDLQVWWKHPE\WKLUGSDUWLHVZKRFDQRQO\EULQJ
DFWLRQDJDLQVW UHJLVWHUHGVKLSRZQHUV ,W LVRIWHQFRQVLGHUHGERWKE\SUDFWLWLRQHUV
DQG DFDGHPLFV WKDW WKH FKDQQHOLQJ SURYLVLRQV LQ WKH &/&  DQG WKH +16
&RQYHQWLRQ SURYLGH UHVSRQGHU LPPXQLW\ $FNQRZOHGJLQJ WKDW IDFW DQG
GLVDJUHHLQJZLWKZKDW VHYHUDO FRPPHQWDWRUVKDYH FODLPHG WKLV DXWKRUKROGV WKH







IRU UHPRYDO FRVWV RU GDPDJHV ZKLFK UHVXOW IURP UHQGHULQJ FDUH DVVLVWDQFH RU
DGYLFH´ VXEMHFW WR WKH 1DWLRQDO &RQWLQJHQF\ 3ODQ DQG WKH GLUHFWLRQV RI WKH
3UHVLGHQW2QWKHRWKHUVLGHRIWKH$WODQWLFWKH0HUFKDQW6KLSSLQJ$FWRIWKH
8QLWHG .LQJGRP D VWDWH SDUW\ WR WKH &/&  DQG D VLJQDWRU\ VXEMHFW WR
UDWLILFDWLRQWRWKH+16&RQYHQWLRQKDVDEDQGRQHGWKHPRGHOVHWE\WKH&/&





GRPHVWLF OHJLVODWLRQ RI WKH 8. DQG 86 LV VHOIHYLGHQW 7KHUHIRUH DUJXDEO\
$UWLFOH,,,SDUDJUDSKLVQRWDQ³LPPXQLW\IURPOLDELOLW\´SURYLVLRQUHVSHFWLQJWKH
VDOYRUDVDUHVSRQGHU0RUHLPSRUWDQWO\WKLVLVVXEVWDQWLDWHGE\DQGUHLQIRUFHGLQ
SDUDJUDSK  RI WKDW $UWLFOH ZKLFK SURYLGHV  ³1RWKLQJ LQ WKLV &RQYHQWLRQ VKDOO
SUHMXGLFHDQ\ULJKWRIUHFRXUVHRIWKHRZQHUDJDLQVWWKLUGSDUWLHV´7KHQHWHIIHFWLV



















´ $JDLQ RQH FRPPHQWDWRU VXPPDUL]HG WKH 5HVSRQVHV WR WKH 6HFRQG
4XHVWLRQQDLUHDVIROORZV
«PRVW1DWLRQDO$VVRFLDWLRQVLGHQWLILHGWKHFKDQQHOLQJSURYLVLRQVLQWKH&/&ZKLFK
JUDQW UHVSRQGHU LPPXQLW\ $UWLFOH ,,, SDUDJUDSK G DQG FRQILUP WKDW WKH VKLS










EUHDFK RI WKDW GXW\ DQG HYLGHQFH RI GDPDJH UHQGHUV WKH VDOYRU OLDEOH HYHQ IRU
RUGLQDU\QHJOLJHQFHRUQHJOLJHQFH simpliciter ,QFLGHQWDOO\XQGHU WKHFKDQQHOLQJ
SURYLVLRQVRIWKH&/&DQG+16&RQYHQWLRQSURYLGLQJIRUWKLUGSDUW\LPPXQLW\WKH

















6HHPLQJO\ WKH FKDQQHOLQJ SURYLVLRQV LQ WKH FRQYHQWLRQV KDYH WKH LQWHQWLRQ DQG
H[SHFWDWLRQWRSURYLGHVROLGSURWHFWLRQLIQRWLPPXQLW\IURPOLDELOLW\WRHQFRXUDJH









8QIRUWXQDWHO\ LQ RUGHU WR UHOLHYH UHVSRQGHUV RI WKHLU FRQFHUQV WKDW ³WKH\ PD\
EHFRPHOLDEOHLIWKHLUDFWLRQVLQDGYHUWHQWO\OHDGWRLQFUHDVHGSROOXWLRQ´$XVWUDOLD
KDVUHFHQWO\FKRVHQWRDGRSWWKHFRQYHQWLRQPRGHOWRSURYLGHUHVSRQGHULPPXQLW\
IRU EXQNHU RLO SROOXWLRQ GDPDJH ,Q WKH YLHZRI WKLV DXWKRU WKH XVH RI WKH WHUP
³5HVSRQGHU ,PPXQLW\´ LQ WKH OHJLVODWLRQGRHVQRWQHFHVVDULO\PDNHSURWHFWLRQ
IURPGLUHFWDFWLRQIURPWKLUGSDUWLHVWKHVDPHWKLQJDVLPPXQLW\
1RUHDOFDVHKDVHYHUHPHUJHGWRGHWHFWWKHGHILFLHQF\RIWKHFRPELQDWLRQRID³QR






LQ WKHFRQYHQWLRQUHJLPHVDIWHUDVXLW LVEURXJKWDJDLQVW UHVSRQGHUV IRUSROOXWLRQ


















,Q WKH SUHYLRXV VHFWLRQ WKH GLVFXVVLRQ KDV FHQWUHG SULPDULO\ RQ WKH TXHVWLRQ RI
UHVSRQGHULPPXQLW\SHUWDLQLQJWRFLYLOOLDELOLW\6RPHSHUFHLYHWKHSKHQRPHQRQWR
EH DVVRFLDWHG RQO\ ZLWK FLYLO OLDELOLW\ +RZHYHU OLDELOLW\ LV QRW H[FOXVLYHO\ D
PDWWHURIFLYLORUSULYDWHODZDQGWKHUHIRUHWKHTXHVWLRQRILPPXQLW\DOVRDULVHVLQ
FRQQHFWLRQZLWKOLDELOLW\WKDWLVQRWRIWKHFLYLOYDULHW\2IWHQWKHWHUP³FULPLQDO´
OLDELOLW\ LV XVHG WR VLJQLI\ WKDW ,QGHHG VRPH DXWKRUV SHUFHLYH WKH QRWLRQ RI







HTXDWLRQ LW LV DOO FULPLQDO ODZ DQG WKDW LW LV VWULFW OLDELOLW\ ZLWKRXW H[FHSWLRQ
)XUWKHUPRUH FULPLQDO OLDELOLW\ DQG FULPLQDOL]DWLRQ DUH GLIIHUHQW LQ FRQFHSW DQG
VFRSH7KLVLVHODERUDWHGEHORZWRWKHH[WHQWWKDWWKHGLVFXVVLRQLVUHOHYDQWWRWKH
SUHVHQW WRSLF LQ FRQWH[W7KLV DXWKRU FKRRVHV WR XVH WKH WHUP ³SHQDO´ LQVWHDG RI




PDULQH SROOXWLRQ WKDW DGGUHVVHV YLRODWLRQV LV0$532/$W WKLV MXQFWXUH LW LV
ZRUWKZKLOH WRREVHUYH WKDWFRQYHQWLRQVRQO\FUHDWHYLRODWLRQVDQGGRQRW LPSRVH
VDQFWLRQV,WLVOHIWWRWKHGRPHVWLFOHJLVODWLRQRIVWDWHSDUWLHVWRWKHFRQYHQWLRQWR










5XGLJHU:ROIUXP(GVLiber Amicorum Judge Thomas A. Mensah: Law of the Sea, 







2IIHQFHV LQ GRPHVWLF ODZ FDQ EH FDWHJRUL]HG DFFRUGLQJ WR WKHLU VHULRXVQHVV DQG






EH SURYHQ WR REWDLQ D VXFFHVVIXO SURVHFXWLRQ ,Q WKH PLGGOH ]RQH OLHV WKRVH
RIIHQFHVWKDWDUHDWDORZHUWKUHVKROGWKDQFULPLQDOEHFDXVHRIWKHLUUHODWLYHO\ORZ
OHYHORI VHULRXVQHVV7KHVHDUH UHJXODWRU\RUSXEOLFZHOIDUHRIIHQFHVZKLFKKDYH
EHHQ FKDUDFWHUL]HG DV ³KDOIZD\ KRXVH´ RIIHQFHV VDLG WR EH O\LQJ LQ D ³ILHOG RI
FRQIOLFWLQJYDOXHV´7KHVHRIIHQFHVVRFKDUDFWHUL]HGQHHGQRSURRIRImens rea 
EXWWKHDFFXVHGLVDIIRUGHGWKHGHIHQFHRIGXHGLOLJHQFHWRH[RQHUDWHKLPVHOI,QWKLV










3URVKDQWR.0XNKHUMHHDQG0DUN%URZQULJJFarthing on International Shipping)RXUWK
(GLWLRQ%HUOLQ+HLGHOEHUJ6SULQJHU9HUODJDWS
*ODQYLOOH:LOOLDPVA Textbook of Criminal Law,QG(GLWLRQ/RQGRQ6WHYHQV	6RQV
SFLWHGLQ3URVKDQWR.0XNKHUMHH³7KH3HQDO/DZRI6KLS6RXUFH3ROOXWLRQ6HOHFWHG,VVXHV
LQ3HUVSHFWLYH´LQ7DIVLU0DOLFN1GLD\H	5XGLJHU:ROIUXP(GVLiber Amicorum Judge 





6HHR.YCity of Sault Saint Marie >@&DQ&ULP&DVG6&&DWSSSHU
'LFNVRQ-
3URVKDQWR.0XNKHUMHH³7KH3HQDO/DZRI6KLS6RXUFH3ROOXWLRQ´LQ7DIVLU0DOLFN1GLD\H	
5XGLJHU:ROIUXP(GVLiber Amicorum Judge Thomas A. Mensah: Law of the Sea, 





















L SURYLGHG WKDW DOO UHDVRQDEOH SUHFDXWLRQV KDYH EHHQ WDNHQ DIWHU WKH
RFFXUUHQFHRIWKHGDPDJHRUGLVFRYHU\RIWKHGLVFKDUJHIRUWKHSXUSRVHRI
SUHYHQWLQJRUPLQLPL]LQJWKHGLVFKDUJHDQG
LL H[FHSW LI WKH RZQHU RU WKH PDVWHU DFWHG HLWKHU ZLWK LQWHQW WR FDXVH
GDPDJH RU UHFNOHVVO\ DQGZLWK NQRZOHGJH WKDW GDPDJHZRXOG SUREDEO\
UHVXOW
:KDW HPHUJHV IURP DQ H[DPLQDWLRQ RI WKH GHWDLOHGZRUGLQJ RI WKH DERYHQRWHG
SURYLVLRQVLVWKDWWKHSURKLELWLRQVGRQRWDSSO\LQWKHLQVWDQFHVPHQWLRQHGSURYLGHG
UHDVRQDEOHSUHYHQWDWLYHSUHFDXWLRQVKDYHEHHQWDNHQ+RZHYHULIWKHUHZDVLQWHQW
RU UHFNOHVVQHVV DQGNQRZOHGJHRQ WKHSDUW RI WKHPDVWHU WKH SURYLVRZRXOGQRW
DSSO\7KLVIRUPXODWLRQRIWKHSURYLVLRQLVW\SLFDORIDKDOIZD\KRXVHRIIHQFHLQ











DSSO\ ,I WKHRIIHQFHFRPPLWWHG LVDFULPLQDORIIHQFH WKDW LVFRQVLVWHQWZLWK WKH
H[FHSWLRQWKHQQRUHVSRQGHULPPXQLW\VKRXOGEHJUDQWHG
)XUWKHUPRUH WKHUH LV QRWKLQJ WR VD\ WKDW WKH VDOYRU DV D UHVSRQGHU ZLOO HQMR\
LPPXQLW\IURPDQ\IRUPRISHQDOOLDELOLW\XQGHUWKHGRPHVWLFODZRIDVWDWHEHLW
VWULFWOLDELOLW\RURWKHUZLVHDQGZKHWKHUEDVHGRQDQLQWHUQDWLRQDOFRQYHQWLRQRULV
VLPSO\ KRPHJURZQ GRPHVWLF ODZ VXFK DV LQ WKH 8QLWHG 6WDWHV ZLWKRXW WKH
LQYROYHPHQW RI DQ\ LQWHUQDWLRQDO FRQYHQWLRQ ,Q UHVSHFW RI WKH 235& 
&RQYHQWLRQ IRUH[DPSOH WKHUHDUHFHUWDLQUHTXLUHPHQWV UHOHYDQW WRVDOYRUV ,Q
$UWLFOHWKHKHDGLQJRIZKLFKLV³QDWLRQDODQGUHJLRQDOV\VWHPVIRUSUHSDUHGQHVV
DQGUHVSRQVH´SDUDJUDSKDUHTXLUHVHDFKVWDWHSDUW\WRHVWDEOLVK³SUHSRVLWLRQHG
RLO VSLOO FRPEDWLQJ HTXLSPHQW´ LQ FRRSHUDWLRQ ZLWK ³UHOHYDQW HQWLWLHV´ 6XFK
³UHOHYDQWHQWLWLHV´FRXOGZHOOLQFOXGHVDOYRUV,QVXESDUDJUDSKVEDQGFWKHUHLV
PHQWLRQRIH[HUFLVHVIRURLOSROOXWLRQUHVSRQVHRUJDQL]DWLRQVDQGWUDLQLQJRIUHOHYDQW
SHUVRQQHO DVZHOO DV SODQV DQG FRPPXQLFDWLRQ FDSDELOLWLHV IRU UHVSRQGLQJ WR RLO
SROOXWLRQLQFLGHQWV3DUDJUDSKEUHTXLUHVSDUWLHVWRSURYLGHLQIRUPDWLRQWRWKH







WKURXJK GRPHVWLF OHJLVODWLRQ GLUHFWHG WR UHOHYDQW HQWLWLHV 7KH XSVKRW LV WKDW
WKURXJK GRPHVWLF OHJLVODWLRQ FHUWDLQ UHJXODWRU\ PHDVXUHV PD\ EH LPSRVHG RQ
VDOYRUVDQGQRQFRPSOLDQFHPD\OHDGWRVRPHVRUWRIUHJXODWRU\VDQFWLRQ,QWKH









Environmental Law and Settlement of Disputes”,0D[3ODQFN,QVWLWXWHIRU&RPSDUDWLYH3XEOLF
/DZDQG,QWHUQDWLRQDO/DZ/HLGHQ%RVWRQ0DUWLQXV1LMKRII6HSWHPEHUDWSS
U.N.T.S9RO1R
3URVKDQWR.0XNKHUMHHMaritime Legislation, 0DOPR:083XEOLFDWLRQVDW SS

RIWKHGLVFKDUJHRIRLOLQWRWKHVHDSURYLGHGUHDVRQDEOHSUHFDXWLRQVZHUHWDNHQ7KLV







LQ WKHFRQWH[WRI UHVSRQGHU LPPXQLW\DVD UHVXOWRI VWULFW FULPLQDO OLDELOLW\EHLQJ
LQFUHDVLQJO\LPSRVHGRQDQ\SROOXWHULQFOXGLQJDVDOYRURUDQ\RWKHUUHVSRQGHU
,QGHHGRQHLVWKHRSSRVLWHRIWKHRWKHUZKLFKLVZK\LWKDVEHHQVDLG³LWZRXOGVHHP
QRPRUH WKDQ UHDVRQDEOH WKDW VDOYRUV VKRXOG HQMR\ WKH SURWHFWLRQ RI UHVSRQGHU
LPPXQLW\ IURP «FULPLQDO OLDELOLW\´ ,QGHHG LQ UHODWLRQ WR 8QLWHG 6WDWHV
OHJLVODWLRQ LWKDVEHHQVDLG WKDWHYHQ LI WKHUHVSRQGHU LVQRWJURVVO\QHJOLJHQWRU




RI QHJOLJHQFH RQ DQ\RQH ZKR FDXVHV RU FRQWULEXWHV WR SROOXWLRQ LQ WKH ULYHUV
HVWXDULHVRU FRDVWDOZDWHUVRI WKH8QLWHG.LQJGRP7KH VDQFWLRQ IRU FRPPLWWLQJ
VXFKDQRIIHQFHLVDQXQOLPLWHGILQHDQGXSWRWZR\HDUVRILPSULVRQPHQW1RWHYHQ
D JRYHUQPHQW DXWKRULW\ LV LPPXQH WR WKLV VWDWXWRU\ SURYLVLRQ XQGHU ZKLFK LQ
FRQQHFWLRQZLWKWKHJURXQGLQJRIWKHSea EmpressLQ0LOIRUG+DYHQLQWKH
0LOIRUG+DYHQ+DUERXU$XWKRULW\ZDVSURVHFXWHG,WZDVDJULPUHPLQGHUWRWKH
VDOYDJHFRPPXQLW\ WKDW WKHUHZDVQRUHVSRQGHU LPPXQLW\IRU WKHPLQUHVSHFWRI
FULPLQDO OLDELOLW\ XQGHU WKH MXULVGLFWLRQ RI WKH8QLWHG.LQJGRP$SSDUHQWO\ WKH
(QYLURQPHQWDO $JHQF\ RI WKH JRYHUQPHQW KDV H[SUHVVHG WKH YLHZ WKDW VDOYRUV









Regimes in Contemporary Maritime Law/RQGRQ,QIRUPDSSDWSS

$SDUWIURPFULPLQDOOLDELOLW\WKHUHLVWKHLVVXHRIFULPLQDOL]DWLRQZKLFKDOWKRXJK
FORVHO\ UHODWHG WR FULPLQDO OLDELOLW\ LV IURP D OHJDO YLHZSRLQW D VHSDUDWH
SKHQRPHQRQ&ULPLQDOL]DWLRQLQUHIHUHQFHWRDSHUVRQPHDQVWXUQLQJVRPHRQHLQWR
DFULPLQDOE\PDNLQJKLVDFWLYLW\LOOHJDO:KHUHDVFULPLQDOLW\LVFULPLQDOEHKDYLRU







REVHUYH WKDW FULPLQDOL]DWLRQ RI LQGLYLGXDOV KDV PXFK WR GR ZLWK WKH VRFDOOHG
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3URVKDQWR.0XNKHUMHH³7KH3HQDO/DZRI6KLS6RXUFH3ROOXWLRQ´LQ7DIVLU0DOLFN1GLD\H	
5XGLJHU:ROIUXP(GVLiber Amicorum Judge Thomas A. Mensah: Law of the Sea, 




%LUJLWWD+HG³&ULPLQDOL]DWLRQRI6HDIDUHUV´The Swedish Club Letter1R0D\DWS
6HH$UFKLH%LVKRS³7KH/LDELOLW\RI6DOYRUVIRU3ROOXWLRQ´LQ'5KLGLDQ7KRPDV(GLiability 













 WKH ,68 DGRSWHG D UHVROXWLRQ VWDWLQJ WKDW LWZLOO RSSRVH SURYLGLQJ VDOYDJH
VHUYLFHV LQ DQ\ MXULVGLFWLRQ ZKHUH VDOYRUV DUH XQMXVWO\ GHWDLQHG 7KH VDPH
FRPPHQWDWRUKDVUHPDUNHGWKDWFULPLQDOL]DWLRQVLPSO\IRVWHUVDEODPHFXOWXUHDQG










GHSULYLQJ XV RI WKH VHUYLFHV RI WKRVH LQGLYLGXDOV RU DJHQFLHV ZKRPD\ SOD\ DQ
LQVWUXPHQWDOUROHLQSUHYHQWLQJDFFLGHQWVDQGRQFHWKH\GRKDSSHQLQPLWLJDWLQJ
WKHLULPSDFWRQKXPDQOLIHDQGWKHHQYLURQPHQW´
1RWDEO\ UHJDUGOHVV RI DOO WKH DERYHPHQWLRQHG DGYHUVH FRQVHTXHQFHV




















WR FRQWDLQ HQYLURQPHQWDO GDPDJH LQ FDUU\LQJ RXW D VDOYDJH RSHUDWLRQ OHDYLQJ







RI UHVSRQGHU LPPXQLW\ LQ WKH IRUHJRLQJ WH[W RI WKLV FKDSWHU LW LV FRQVLGHUHG
H[SHGLHQW KHUH WR FRQQHFW WKH WZRFRQFHSWV DQGGLVFXVV WKHLU LPSOLFDWLRQV LQ WKH
FRQWH[WRIWKHVDOYRU¶VFLYLODQGFULPLQDOOLDELOLW\IRUPDULQHSROOXWLRQDVDULVNWKDW








DFFHSWV LW 6DOYRUV DUH FRQFHUQHG ZLWK FLYLO DQG FULPLQDO OLDELOLW\ IRU RUGLQDU\







5HJDUGLQJ FLYLO OLDELOLW\ IRU VDOYRULDO QHJOLJHQFH HYHQ WKRXJK VDOYRUV GR KDYH




FODLPV WKURXJK VKLSRZQHUVZKR DUH WKHQ HQWLWOHG WR WDNH UHFRXUVH DFWLRQ DJDLQVW

6HH$UFKLH%LVKRS³7KH/LDELOLW\RI6DOYRUVIRU3ROOXWLRQ´LQ'5KLGLDQ7KRPDV(GLiability 









DYRLGDQFH RI FULPLQDOL]DWLRQ RI UHVSRQGHUV VHHPV OHVV SURPLVLQJ DJDLQVW WKH
EDFNJURXQGRIDQLQFUHDVLQJEODPHFXOWXUHLQWKHVKLSSLQJLQGXVWU\,WLVWKHUHIRUH
OLNHO\ WKDW VDOYRUV DQG RWKHU UHVFXHUVZLOO EH GLVFRXUDJHG IURPSHUIRUPLQJ WKHLU
VHUYLFHVIRUUHDVRQVRIVHOISURWHFWLRQ7KDWLVWKHODVWWKLQJWKHPDULWLPHFRPPXQLW\
ZRXOGOLNHWRFRQIURQW
$Q LPSRUWDQWSRLQW WRQRWH LQ WKLVFRQWH[W LV WKDW WKH2LO3ROOXWLRQ3UHSDUHGQHVV
5HVSRQVH DQG&RRSHUDWLRQ 235&&RQYHQWLRQ  LQ LWV5HVROXWLRQ DOVR
UHIHUVWRWKHVXIILFLHQF\RIVDOYDJHFDSDFLW\RQDJOREDOVFDOHDQGUHFRJQL]HVWKH
QHHG IRU VDOYDJH H[SHUWLVH DQG UHTXLVLWH H[SHULHQFH IRU UHVSRQGLQJ WR PDULQH
SROOXWLRQFDVXDOWLHVDQGIRUDSSUHFLDWLQJDQGUHZDUGLQJVDOYRUV
(YHQWKRXJKWKHFRXUWVLQWKHMacondoDQGAmoco CadizFDVHVILQDOO\GLVPLVVHG
WKH FODLPV DJDLQVW VDOYRUV ZKR UHVSRQGHG WR SURYLGH HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHV SURWUDFWHG OLWLJDWLRQ LQYROYLQJ WLPH DQG FRVWV KDV DWWUDFWHG QHJDWLYH
UHDFWLRQ IURP WKH VDOYDJHFRPPXQLW\ ,Q WKLV UHJDUG WKH IROORZLQJFRPPHQWVRI
%ULFHDUHQRWHZRUWK\
,IDOHJDOUHJLPHZDVVXFKWKDWLWLPSRVHGXSRQDZRXOGEHVDOYRUILQDQFLDOOLPLWDWLRQV























SURIHVVLRQDOV WRFRPEDW LWHIIHFWLYHO\VKRXOGEH WKHREMHFWLYHZHPXVWVHHN,ID
UHJLPH RI UHVSRQGHU LPPXQLW\ WR UHOLHYH VDOYRUV RI OLDELOLW\ FDQ EH DJUHHG
LQWHUQDWLRQDOO\LWPD\VHUYHDVDYLDEOHDOWHUQDWLYHWRVDWLVI\WKHVDOYDJHFRPPXQLW\
DQG SURPSW LW WR ZLWKGUDZ LWV SOHD IRU D UHJLPH LQGHSHQGHQW RI WKH FXUUHQW
DUUDQJHPHQWVRIVDOYDJHUHZDUGDQGVSHFLDOFRPSHQVDWLRQRU6&23,&7KLVDXWKRU
LQ XQLVRQ ZLWK 3URIHVVRU 0DQGDUDND6KHSSDUG VXEPLWV WKDW WKH ,02 VKRXOG
FRQVLGHUDGRSWLQJDUREXVWDSSURDFKWRWKHLVVXHRIUHVSRQGHULPPXQLW\WRSURWHFW
UHVSRQGHUV VXFK DV VDOYRUVZKRDUHXVXDOO\ WKH ILUVW RQHV WREHRQ VLWHZKHQD
PDULWLPHFDVXDOW\KDSSHQV,WLVFRQFHGHGWKDWWKHYLDELOLW\RIWKLVSURSRVLWLRQLV
IUDXJKWZLWK VSHFXODWLRQ DQGXQFHUWDLQW\EXW HYHU\ HIIRUW VKRXOGEH H[SHQGHG WR
PDNHLWKDSSHQ 













,W VKRXOG EH DEXQGDQWO\ FOHDU DQG DSSDUHQW IURP WKH IRUHJRLQJ HOHYHQ FKDSWHUV
UHIOHFWLQJ WKH UHVHDUFK ILQGLQJV WKDW WKH FHQWUDO WKHPH RI WKH LQTXLU\ LV WKH
SKHQRPHQRQ RI ³HQYLURQPHQWDO VDOYDJH´ UHDUWLFXODWHG LQ WKLV WKHVLV DV
³HQYLURQPHQWDOSURWHFWLRQVHUYLFHV´SURYLGHGE\VDOYRUV:KLOHLWLVUHFRJQL]HGWKDW
WKHVHVHUYLFHVDUHSULPDULO\SURYLGHGE\WKHVDOYDJHFRPPXQLW\DUJXDEO\WKHWHUP
³HQYLURQPHQWDO VDOYDJH´ LV D PLVQRPHU JLYHQ WKDW WUDGLWLRQDOO\ VDOYDJH RQO\
LQYROYHGVDYLQJRISURSHUW\(QYLURQPHQWDOLPSOLFDWLRQVZHUHDEVHQWLQWKHGD\VRI
VDLOLQJVKLSV,QWKHFRQWHPSRUDU\PDULWLPHPLOLHXVDOYRUVKDYHEHHQLQFHVVDQWO\
GHPDQGLQJ WKDW WKH\ VKRXOG EH SDLG D VHSDUDWH UHZDUG IRU FDUU\LQJ RXW VHUYLFHV
SHUWDLQLQJWRHQYLURQPHQWDOSURWHFWLRQ7KLVSURSRVLWLRQKDVEHHQUHMHFWHGE\WKH
UHVWRIWKHVKLSSLQJFRPPXQLW\WLPHDQGDJDLQ
























SROLF\ RI HQFRXUDJLQJ WKH SURYLVLRQ RI VDOYDJH VHUYLFHV LV HPEHGGHG LQ WKH ODZ





)XUWKHU GRZQ WKH URDG VXEVHTXHQW WR WKH HUD RI VDOYDJH EHLQJ FDUULHG RXW E\
VHDIDUHUVRID VKLSSDVVLQJE\RUEHLQJ LQ WKHYLFLQLW\RID VWULFNHQVKLS VDOYDJH
RSHUDWLRQV VWDUWHG WR EH FDUULHG RXW E\ SURIHVVLRQDO VDOYRUV XQGHU FRQWUDFWXDO
DUUDQJHPHQWVSXUVXDQWWRVWDQGDUGIRUPV7KHPRVWIDPRXVRIWKHVHZDVDQGVWLOO
LV WKH /2) 1RWDEOH LQ WKLV FRQWH[W LV WKH IDFW WKDW LQ WKHVH DUUDQJHPHQWV WKH
WUDGLWLRQDO LQJUHGLHQWV RI VDOYDJH PXVW VWLOO EH SUHVHQW ZLWKRXW ZKLFK VDOYDJH
UHPXQHUDWLRQZRXOGQRWEHSD\DEOH7KHDPRXQWRIWKHVDOYDJHUHZDUGFDPHWREH
GHWHUPLQHGE\DUELWUDWLRQZKLFKLVVWLOOWKHFDVHDQGZKLFKFDVWVVDOYDJHRXWVLGHWKH
UHDOPRISXUHFRQWUDFWPDNLQJ LWsui generis.$ UHODWHGSKHQRPHQRQ LV³FRQWUDFW




,Q WKH QH[W FKDSWHU WKDW LV FKDSWHU  WKH OHJDO UHJLPH JRYHUQLQJ OLDELOLW\ DQG
FRPSHQVDWLRQ IRU VKLSVRXUFH SROOXWLRQ GDPDJH LV GHDOW ZLWK H[WHQVLYHO\ ,W LV
UHFRJQL]HGWKDWVXFKOLDELOLW\LVEDVHGSULPDULO\RQWKHWRUWODZVRIQHJOLJHQFHDQGRU
QXLVDQFHH[HPSOLILHGE\FDVHVVXFKDVWKH+RXVHRI/RUGV¶GHFLVLRQLQSouthport 

















WR EH FRPSHQVDWHG XQGHU WKH &/& OLPLWV RU RWKHUZLVH IDOO RXWVLGH WKH VFRSH RI
DSSOLFDWLRQRIWKDWFRQYHQWLRQ7KH,23&)XQGLVILQDQFHGWKURXJKOHYLHVLPSRVHG
RQLPSRUWVRIRLOUHFHLYHGE\VWDWHVSDUWLHVWRWKH)XQG&RQYHQWLRQWKXVFRYHULQJ
WKHZLGHVWSRVVLEOH UDQJHRI FRXQWULHV7KHDFWXDOSD\PHQWV DUHPDGHE\ WKHRLO
FRPSDQLHV LPSRUWLQJ WKHRLOFRPPRGLW\ WKURXJK WKHFRXQWU\RI LPSRUWDWLRQ7KH






EULQJV LQWR FRQVLGHUDWLRQ WKH VWDWXV RI DFWLRQDELOLW\ RI YHVVHOVRXUFH SROOXWLRQ
FODLPV DQG FRPSHQVDELOLW\ RI GLIIHUHQW YDULHWLHV RI SROOXWLRQ GDPDJH LQFOXGLQJ
FRPSHQVDWLRQIRUHFRQRPLFORVVHVZKLFKLQWKHYLHZRIWKHSUHVHQWDXWKRUDUHQRW
DGHTXDWHO\DGGUHVVHGLQWKHSROOXWLRQOLDELOLW\FRQYHQWLRQV'HFLVLRQVUHODWLQJWR
DGPLVVLELOLW\ RI FODLPV E\ WKH ,23& )XQG RWKHUZLVH UHIHUUHG WR DV ³)XQG
MXULVSUXGHQFH´DQGWKHDWWLWXGHVRIQDWLRQDOFRXUWVWRZDUGVWKHPDUHGLVFXVVHGLQ
WKLVFKDSWHU:KDW LV UHIHUUHG WRDV³SROOXWLRQGDPDJH´ LQ WKHFRQYHQWLRQVDQG
GHILQHGLQHODERUDWHEXWVRPHZKDWHTXLYRFDOWHUPVLVGHVFULSWLYHRIWKHQRWLRQRI










Landcatch LtdYBraer Corporation and Others>@/OR\G
V5HSDQGLandcatch Ltd.Y
International Oil Pollution Compensation Funds>@/OR\GV5HSP&OFerries Y













,Q&KDSWHU  WKH WKHVLV KLJKOLJKWV WKH HQYLURQPHQWDO GLPHQVLRQ RI VDOYDJH DQG
WUDFHV WKH GHYHORSPHQW RI WKH ODZ LQ WKLV ILHOG WKURXJK FRQYHQWLRQ DQG QRQ
FRQYHQWLRQLQVWUXPHQWV
)LUVW LQ WKH LQWHUHVWV RIJOREDO XQLIRUPLW\ WKURXJK WKH LQVWLJDWLRQRI WKH&0, D










,Q DOO RI WKLV UHPXQHUDWLRQ IRU VDYLQJ RU SURWHFWLQJ WKH HQYLURQPHQW DQG WKH
DWWHQGDQWQRWLRQRIVDYLQJWKHVKLSRZQHUIURPSROOXWLRQOLDELOLW\HQWHUHGWKHVFHQH
PXFK ODWHU ,QGHHG WKLV QRWLRQ FDPH RQ WKH KHHOV RIZKDW LV NQRZQ DV OLDELOLW\




7KH FRPSOH[LW\ RI $UWLFOH  LWV FRUUHODWLRQ ZLWK $UWLFOH  DQG GLIILFXOWLHV
UHVXOWLQJIURPGLIIHUHQFHVRIRSLQLRQZLWKLWVLQWHUSUHWDWLRQFDPHLQWRWKHIRUHIURQW
ZLWKWKHFDVHRIThe Nagasaki SpirtGLVFXVVHGLQGHWDLOLQFKDSWHURIWKHWKHVLV,Q






DUH DFFRUGLQJ WR DPDUNHWLQVSLUHG WDULII 6&23,&ZKLFK KDV EHHQ VXEMHFWHG WR
SHULRGLF LPSURYHPHQWV VHHPV WR EH VWDQGLQJ RQ UHODWLYHO\ ILUP JURXQG DV D
FRQWUDFWXDOUHJLPH,WLVGHDOWZLWKLQDGHTXDWHGHWDLOLQFKDSWHURIWKHWKHVLV

&KDSWHU  H[DPLQHV WKH FRQWLQXHG GLVVDWLVIDFWLRQ RI WKH VDOYDJH LQGXVWU\ ZKLFK
YLHZVERWK$UWLFOHRI WKH6DOYDJH&RQYHQWLRQ WHPSHUHGE\ WKHThe Nagasaki 
Spirit GHFLVLRQ DVZHOO DV6&23,&DV LQDGHTXDWH LQ WKDW WKH\RQO\SURYLGH IRU D
UHLPEXUVHPHQWRIVDOYDJHH[SHQVHV$ODZUHIRUPSURSRVDOPDQLIHVWHGLQDSRVLWLRQ
SDSHURIWKH,QWHUQDWLRQDO6DOYDJH8QLRQ,68SURSRVLQJDPHQGPHQWVWR$UWLFOHV
 DQG  RI WKH 6DOYDJH &RQYHQWLRQ  ZDV VXEPLWWHG WR WKH LQWHUQDWLRQDO
VKLSSLQJFRPPXQLW\WKURXJKWKHDXVSLFHVRIWKH&0,:KDWWKHVDOYDJHLQGXVWU\LV
ORRNLQJIRULVDQLQGHSHQGHQWIUHHVWDQGLQJUHJLPHSURYLGLQJDVHSDUDWHDZDUGWR
VDOYRUV IRU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV WR EH NQRZQ DV DQ ³HQYLURQPHQWDO
DZDUG´ 8QGHU WKLV SURSRVDO WKH HQYLURQPHQWDO DZDUG ZRXOG QRW EH OLPLWHG WR
UHLPEXUVHPHQW RI VDOYRUV¶ H[SHQVHV FRPSULVLQJ ³RXWRISRFNHW H[SHQVHV´ DQG D
³IDLUUDWHIRUHTXLSPHQWDQGSHUVRQQHO´DVLQWKHVSHFLDOFRPSHQVDWLRQUHJLPHVHW
RXW LQ WKH H[LVWLQJ$UWLFOH  )XUWKHUPRUH DFWXDO DQG VXFFHVVIXO SUHYHQWLRQ RU
PLWLJDWLRQ RI GDPDJH WR WKH HQYLURQPHQW ZRXOG QR ORQJHU EH D FRQGLWLRQ IRU D
GLVFUHWLRQDU\XSOLIWRIVDOYRUV¶H[SHQVHVEXWRQO\DIDFWRUWREHWDNHQDFFRXQWRIE\
WKH WULEXQDOZKHQ TXDQWLI\LQJ WKH HQYLURQPHQWDO DZDUG ,I WKLV SURSRVDOZHUH WR
PDWHULDOL]HLWZRXOGUHSUHVHQWDUDGLFDOFKDQJHLQWKHWUHDWPHQWRIUHZDUGVSD\DEOH
WRVDOYRUV%XW LWGLGQRW WKH ,68SURSRVDOZDVYHKHPHQWO\ UHMHFWHGDW WKH
%HLMLQJ&RQIHUHQFHRIWKH&0,
7KLV FKDSWHU ODWHU VWDQGV IRU WKH DXWKRU¶V SURSRVLWLRQ WKDW WKH H[SUHVVLRQ
³HQYLURQPHQWDOVDOYDJH´LVDPLVQRPHUDQGLQLWVSODFHWKHWHUP³HQYLURQPHQWDO
SURWHFWLRQVHUYLFHV´LVSURSRVHGWRGHVFULEHVHUYLFHVSURYLGHGE\VDOYRUVWRSUHYHQW
RUPLWLJDWH GDPDJH WR WKH HQYLURQPHQW LQ WKH FRXUVH RI VDOYDJHRSHUDWLRQV7KH
DXWKRUILQGVVXSSRUWIRUWKLVSURSRVLWLRQLQWKHOHDGLQJWH[WKennedy & Rose on the 
Maritime Law of Salvage,LQZKLFKWKHWHUP³HQYLURQPHQWDOVHUYLFHV´LVXVHG
$ FOHDU XQGHUVWDQGLQJ RI YHVVHOVRXUFH SROOXWLRQ ODZ ZKLFK VSDQV DFURVV WKH
VSHFWUXPRIFRQFHUQIRUHQYLURQPHQWDOKDUPRQ\UHJDUGOHVVRISROOXWLRQVRXUFHVLV






VDOYLQJ SURSHUW\ IURP ORVV RU GHVWUXFWLRQ ZKHUHDV WKH RWKHU KDV D WKUHHIROG
REMHFWLYH WKDW LV ILUVW SURWHFWLQJ DQG SUHVHUYLQJ WKH PDULQH HQYLURQPHQW IURP
SROOXWLRQVHFRQGLQWKHSURFHVVRIPLWLJDWLQJWKHVSUHDGRISROOXWLRQIURPVKLSV
SURWHFWLQJSRWHQWLDOYLFWLPVIURPVXIIHULQJSROOXWLRQGDPDJHDQGWKLUGSURWHFWLQJ











7KH NH\ TXHVWLRQ DGGUHVVHG KHUH LV ZKHWKHU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV
FRQVWLWXWHV VDOYDJH DW DOO JLYHQ WKHZHOOHVWDEOLVKHGPHDQLQJ RI WKDW WHUPZKLFK
WUDGLWLRQDOO\KDVUHIHUUHGRQO\WRVDYLQJDQGSUHVHUYDWLRQRISURSHUW\,QGHHGWKH
H[SUHVVLRQ³HQYLURQPHQWDOVDOYDJH´LQWKLVDXWKRU¶VRSLQLRQSRVHVDQHYHQPRUH




DUH LQGHPQLILDEOH XQGHU PDULQH LQVXUDQFH ODZ LQ WKH VDPH PDQQHU DV VDOYDJH
FKDUJHVJLYHQWKDWVDOYDJHDQGHQYLURQPHQWDOSURWHFWLRQVHUYLFHVDUHLQWHUWZLQHG





/2)  DQG WKH  6DOYDJH &RQYHQWLRQ WZR ³IXQGLQJ DJUHHPHQWV´ ZHUH




SDLG E\ WKH 3	, &OXEV ,W LV WKH LQVXUDQFH LQGXVWU\ ZKLFK GHFLGHV WKH IDWH RI
HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV SURYLGHG E\ VDOYRUV 7KH GLYLGHG SRVLWLRQV RI
SURSHUW\LQVXUHUVDQGOLDELOLW\LQVXUHUVWRZDUGVWKHSURSRVDORIVDOYRUVDUHWKHUHIRUH
SUHVHQWHG LQ GHWDLO (YHQ WKRXJK SURSHUW\ XQGHUZULWHUV VXSSRUW VDOYRUV WKH 3	,
&OXEVZKR DFWXDOO\ EHDU WKH ILQDQFLDO EXUGHQ ILUPO\ UHMHFW LW 7KH NH\ IDFWRU WR
DFKLHYHDFKDQJHLQWKHODZUHJDUGLQJUHPXQHUDWLRQIRUHQYLURQPHQWDOSURWHFWLRQ
VHUYLFHVLVWRREWDLQWKHVXSSRUWRIWKH3	,FRPPXQLW\
&KDSWHU ORRNV LQWR WKHVHQVLWLYH LVVXHRIDVDOYRU¶V OLDELOLW\ IRUQHJOLJHQFH LQ
SHUIRUPLQJ KLV VHUYLFHV ,W LV DVPXFK D SXEOLF SROLF\ LVVXH DV LW LV D OHJDO DQG




EH FRQWUDU\ WR WKH HQWUHQFKHG SXEOLF SROLF\ RI HQFRXUDJLQJ VDOYRUV WR XQGHUWDNH
VDOYDJHRSHUDWLRQV IUDXJKWZLWK ULVNVDQGGDQJHU LQ WKH LQWHUHVWRI VXVWDLQLQJ WKH
VKLSSLQJLQGXVWU\,QPRGHUQWLPHVWKHGHEDWHZDVSXWWRUHVWE\WKH+RXVHRI/RUGV




DZDUG EXW WKH +RXVH RI /RUGV DGRSWHG WKH ³VZRUG´ DSSURDFK DOORZLQJ IRU WKH









D DQG E DQG  RI WKH 6DOYDJH&RQYHQWLRQ PDNLQJ WKH VWDWHG ODZ
XQLYHUVDOLQVFRSHDQGDSSOLFDWLRQEH\RQGWKHSHULPHWHUVRI(QJOLVKMXULVSUXGHQFH
$FORVHO\UHODWHG LVVXHDOOLHG WRVDOYRULDOQHJOLJHQFH LV WKHTXHVWLRQRIUHVSRQGHU
LPPXQLW\7KLVLVDGGUHVVHGLQTXLWHDFRPSUHKHQVLYHIDVKLRQLQ&KDSWHURIWKH
WKHVLV 2UGLQDULO\ VDOYRUV UXQ WKH ULVNV RI ORVV RI ILQDQFLDO EHQHILWV GXH WR WKH
KDUVKQHVVRIWKH³QRFXUHQRSD\´UXOH7KH\DOVRUXQWKHDGGHGULVNVRIGDPDJHWR
WKHLU YHVVHOV DQG HTXLSPHQW DQG SHUVRQDO LQMXULHV ,Q VKLSVRXUFH SROOXWLRQ
LQVWDQFHVZKHQWKH\SURYLGHHQYLURQPHQWDOVHUYLFHVDVUHVSRQGHUV WKHULVNVDUH
HYHQKLJKHULIWKH\DUHDGMXGJHGWREHQHJOLJHQWLQHLWKHUFLYLORUFULPLQDOWHUPVRU
ERWK ,W LV UHFRJQL]HG WKDW UHVSRQGHU LPPXQLW\ LV ODUJHO\ DQ $PHULFDQ FRQFHSW







FLYLO OLDELOLW\ WKHUH LV D WHQGHQF\ WR FULPLQDOL]H UHVSRQGHUV LQFOXGLQJ VDOYRUV





,68¶V SURSRVDO IRU DQ LQGHSHQGHQW ³HQYLURQPHQWDO DZDUG´ FODLPLQJ WKDW WKH




































































































WR VDOYRUV IRU WKHLU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV LQ WKH IRUPV RI$UWLFOH 
VSHFLDOFRPSHQVDWLRQXQGHUWKH&RQYHQWLRQRU6&23,&UHPXQHUDWLRQLIDSSOLFDEOH






















RQO\ LQYROYHV SUHVHUYDWLRQ RI PDULWLPH SURSHUW\ QRW SURWHFWLRQ RI WKH PDULQH
HQYLURQPHQW %\ FRQWUDVW LQ WKH FRQWH[W RI HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV




SXUSRVH WHVW´ DV VHW RXW E\ WKH ,23& )XQG EHIRUH LW FDQ TXDOLI\ DV ³SUHYHQWLYH
























VDYLQJ SURSHUW\ WKH FRVWV RI WKH RSHUDWLRQ DUH DSSRUWLRQHG EHWZHHQ SUHYHQWLYH
PHDVXUHVDQGVDOYDJH7KHWZRNLQGVRIVHUYLFHVKDYHDOUHDG\EHHQWUHDWHGDQGHYHQ
TXDQWLILHG LQGHSHQGHQWO\ LQ SUDFWLFH IRU D ORQJ WLPH E\ WKH ,23& )XQG 7KHVH
VHUYLFHVVKRXOGEHWUHDWHGGLIIHUHQWO\IURPVDOYDJHEXWQRWQHFHVVDULO\LQWKHIRUP
RIDGLVFUHWLRQDU\HQYLURQPHQWDODZDUGDVSURSRVHGE\WKHVDOYDJHLQGXVWU\5DWKHU




D FODULILHG H[SODQDWLRQ RI WKH H[LVWLQJ VDOYDJH ODZ DQG WKH SURSRVHG FKDQJHV
DGYRFDWHGE\WKHVDOYRUV,WLVVXEPLWWHGWKDWWKHFXUUHQWVDOYDJHODZJRYHUQVWZR
LQGHSHQGHQWVHUYLFHVERWKSURYLGHGE\VDOYRUVQDPHO\VDOYDJHDQGHQYLURQPHQWDO
SURWHFWLRQ VHUYLFHV 'LIIHUHQW WUHDWPHQW KDV EHHQ JLYHQ WR WKH WZR VHUYLFHV E\
SURYLGLQJIRUGLIIHUHQWSD\PHQWVWUXFWXUHV7KH,68SURSRVDOVHUYHVWRUHLQIRUFHWKH
GLVWLQFWLRQEHWZHHQWKRVHWZRVHUYLFHV+RZHYHULWLVFRQWHQGHGWKDWQHLWKHUVSHFLDO
FRPSHQVDWLRQ QRU 6&23,& SURYLGHV UHPXQHUDWLRQ EXW RQO\ FRPSHQVDWLRQ IRU
H[SHQVHVLQFXUUHG,QWKHYLHZRIWKLVDXWKRUWKHH[LVWLQJVDOYDJHODZGRHVSURYLGH
LQFHQWLYHVWRVDOYRUVIRUWKHLUHQYLURQPHQWDOSURWHFWLRQVHUYLFHVHVSHFLDOO\6&23,&
UHPXQHUDWLRQ LQZKLFK WKHHOHPHQWRISURILW LVDOORZHG LQ WKH WDULII UDWHVDQG IRU
ZKLFK D VROLG VHFXULW\ V\VWHP DQG HIILFLHQW DVVHVVPHQW LV SURYLGHG 7KH ,68
SURSRVDO UHOLHV RQ WKH LQDGHTXDF\ RI SD\PHQWV IRU HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHV$FRQFOXVLRQRQWKLVPDWWHULVEH\RQGWKHVFRSHRIWKLVWKHVLVDQGWKHUHLV
QRLQWHQWLRQRQWKHSDUWRIWKHDXWKRUWRSUREHLQWRWKHHFRQRPLFTXHVWLRQ
,W LV DOVR VXEPLWWHG WKDW WKH HVWDEOLVKPHQW RI DQ LQGHSHQGHQW DQG GLVFUHWLRQDU\
³HQYLURQPHQWDO DZDUG´ IRU SURYLVLRQ RI HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV LV LQ
HVVHQFHDUHYLYDORIWKHFRQFHSWRIOLDELOLW\VDOYDJHZKLFKKDVDOUHDG\EHHQUHMHFWHG
$WDQ\UDWH WKHSURSRVDO LVQRWFRQVLGHUHGWREHZRUNDEOHVLPSO\EHFDXVHRIWKH
VWURQJ REMHFWLRQ YRLFHG E\ WKH 3	, FRPPXQLW\ %H WKDW DV LW PD\ DV RQH
FRPPHQWDWRUKDVUHPDUNHGE\QRWSD\LQJKHHGWRWKHFODLPVRIVDOYRUV³WKHGDQJHU
LV WKDW LI \RX GULYH VDOYRUV RXW RI EXVLQHVV SRWHQWLDOO\ \RXZLOO HYHQWXDOO\ KDYH

DQRWKHU Amoco Cadiz LQFLGHQW´  ZKHUH VDOYRUV ZHUH UHOXFWDQW WR SURYLGH
HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV DQG SROOXWLRQ UDJHG 7KLV DXWKRU WKHUHIRUH
SURSRVHVWRVHHNDQDOWHUQDWLYHVROXWLRQWKURXJKWKHGHYLFHRIUHVSRQGHULPPXQLW\
:KHQDVDOYRUIDFHVDPDULWLPHFDVXDOW\DVDFRPPHUFLDOHQWLW\KHLVH[SRVHGWR
ULVNVZKLFKGHWHUKLP LQ WZR UHVSHFWV IURPSURYLGLQJ HQYLURQPHQWDO SURWHFWLRQ
VHUYLFHV2QHLVWKHDUJXDEOHULVNRILQDGHTXDWHUHPXQHUDWLRQDQGWKHRWKHULVWKH
ULVNRIOLDELOLW\8QGHUWKHFXUUHQWOHJDOIUDPHZRUNVDOYRUVKDYHWKHGXW\WRSURWHFW
WKH HQYLURQPHQW EXW LQ WKHLU YLHZ WKH\ UHFHLYH RQO\ UHLPEXUVHPHQW DV ³EDUH
PLQLPXP´IRUSHUVRQQHODQGHTXLSPHQWXVHGUDWKHUWKDQDGHTXDWHUHPXQHUDWLRQIRU
WKHLU HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV ,Q DGGLWLRQ WKHUH LV WKH PDMRU ULVN RI
VXIIHULQJOLDELOLW\IRUSROOXWLRQGDPDJHRFFXUULQJGXULQJWKHRSHUDWLRQ,QFUHDVHRI







VSHFLILF LW FRQQRWHV UHOHDVH RU H[HPSWLRQ IURP OLDELOLW\ LQ D JLYHQ VLWXDWLRQ LQ
DFFRUGDQFHZLWKDJLYHQODZQRWDEO\RIDVWDWXWRU\NLQG8QGHUWKHVWDWXWRU\ODZRI
WKH8QLWHG6WDWHVDVDOYRULVQRWOLDEOHIRUFDXVLQJSROOXWLRQGDPDJHWRWKHVDOYHH¶V
VKLSRU FDUJRXQOHVV WKHUH LV JURVVQHJOLJHQFHRUZLOOIXOPLVFRQGXFWRQKLVSDUW
1RWDEO\ERWKWKHVHWHUPVDUHW\SLFDOO\RIFRPPRQODZYLQWDJH,WLVFOHDUIURPWKH
8QLWHG6WDWHVVWDWXWHODZWKDW³H[HPSWLRQIURPOLDELOLW\´RSHUDWHVLQUHODWLRQWR³D
GLVFKDUJH RU D VXEVWDQWLDO WKUHDW RI RLO RU D KD]DUGRXV VXEVWDQFH DQG LV WKXV
DSSOLFDEOHWRWKRVHLQYROYHGLQVSLOOFOHDQXSRSHUDWLRQV´7KLVLVUHOHYDQWWRRWKHU









FKDQQHOLQJ SURYLVLRQV XQGHU WKH &/& DQG +16 &RQYHQWLRQ RVWHQVLEO\ SURWHFW












DQG WDNHV LW DZD\ ZLWK DQRWKHU WKURXJK SDUDJUDSK  7KXV LQ SURYLGLQJ
HQYLURQPHQWDO VHUYLFHV WR FRQWDLQ SROOXWLRQ LI D VDOYDJH RSHUDWLRQ FDXVHV
HQYLURQPHQWDOGDPDJHQHJOLJHQFHFODLPVPD\EHLQVWLWXWHGE\VKLSRZQHUVE\ZD\
RIUHFRXUVHDFWLRQV7KLVGHIHDWVWKHEDVLFSXUSRVHRIUHVSRQGHULPPXQLW\DQGWKH
UDWLRQDOH IRU DOORZLQJ UHFRXUVH DFWLRQ KDV QRW EHHQ FOHDUO\ H[SODLQHG E\ WKH
DUFKLWHFWVRIWKHLQWHUQDWLRQDOOHJDOIUDPHZRUNLQWKLVILHOG





SXUVXDQW WR LQVWUXFWLRQV JLYHQ E\ D FRPSHWHQW SXEOLF DXWKRULW\ $V VXFK WKH
OHJLVODWLRQ GHSDUWV IURP WKH &/&  E\ VWLSXODWLQJ WKDW QR SHUVRQ SURYLGLQJ




LPPXQLW\ 8QGRXEWHGO\ WKLV LV WKH LGHDO NLQG RI OHJDO SURWHFWLRQ IRU VDOYRUV
SURYLGLQJHQYLURQPHQWDOSURWHFWLRQVHUYLFHVZKLFKLQWKHRSLQLRQRIWKLVDXWKRUWKH
LQWHUQDWLRQDOFRQYHQWLRQVVKRXOGHPXODWH
:KLOH LW LV ZLGHO\ DFFHSWHG E\ SUDFWLWLRQHUV DQG DFDGHPLFV WKDW WKH FKDQQHOLQJ
SURYLVLRQVLQWKH&/&DQGWKH+16&RQYHQWLRQFRQVWLWXWHUHVSRQGHULPPXQLW\WKLV
DXWKRU VXEPLWV WKDW LW LV IDOODFLRXV DQG D PLVFRQFHSWLRQ 7KH ³FKDQQHOLQJ
SURYLVLRQV´ LQ WKH &RQYHQWLRQV DUH FOHDUO\ QRW WKH HTXLYDOHQW RI WKH UHVSRQGHU
LPPXQLW\ SURYLVLRQV LQ WKH 8QLWHG 6WDWHV DQG 8QLWHG .LQJGRP OHJLVODWLRQ 7KH
FKDQQHOLQJSURYLVLRQVLQWKRVHWZRFRQYHQWLRQVLQYROYHUHVSRQGHUVEXWSURYLGHQR
³LPPXQLW\´ LQ LWV WUXHVHQVH7KHUH LVQR LPPXQLW\IRU WKHVDOYRU LQUHVSHFWRID





























LWV UHOHYDQWFRQYHQWLRQVDGRSWVDPRUH UREXVWDSSURDFK WR WKH LPSRUWDQW LVVXHRI
UHVSRQGHU LPPXQLW\ WR SURWHFW UHVSRQGHUV HVSHFLDOO\ VDOYRUV SURYLGLQJ
HQYLURQPHQWDOSURWHFWLRQVHUYLFHVZKRDUHXVXDOO\WKHILUVWRQHVWREHRQVLWHZKHQ
DPDULWLPH FDVXDOW\ RFFXUV+HQFH WKH HVWDEOLVKPHQW RI D VRXQGZHOOEDODQFHG
IXQFWLRQDO V\VWHP IRU WKH HQJDJHPHQW RI HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV WR
FRPEDWWKHWKUHDWRIHQYLURQPHQWDOGDPDJHLVLQGXELWDEO\HVVHQWLDO
)ORZLQJ IURPD FORVH H[DPLQDWLRQRI WKH UHPXQHUDWLRQ DQG OLDELOLW\ SRVLWLRQV RI
VDOYRUVSURYLGLQJHQYLURQPHQWDOSURWHFWLRQVHUYLFHVDQGWKHFRQFHSWRIUHVSRQGHU
LPPXQLW\ LW LV FRQVLGHUHG H[SHGLHQW KHUH WR FRQQHFW WKH WZR E\ H[SORULQJ WKH
SRVVLELOLW\ RI LQWURGXFLQJ D IXOOIOHGJHG FRQFHSW RI UHVSRQGHU LPPXQLW\ LQWR WKH
LQWHUQDWLRQDOVKLSVRXUFHSROOXWLRQOLDELOLW\DQGVDOYDJHUHJLPHV7KHTXHVWLRQSRVHG
LVZKHWKHU VXFK DFWLRQ FDQ VHUYH DV DTXLGSURTXRRU WUDGHRII IRU WKH VKLSSLQJ
LQGXVWU\¶VUHIXVDOWRHQWHUWDLQWKHVDOYDJHLQGXVWU\¶VGHPDQGIRUDVWDQGDORQHUHJLPH
RIDVHSDUDWHDZDUGIRUHQYLURQPHQWDOSURWHFWLRQVHUYLFHV7KLVDXWKRUUHFRPPHQGV
WKDW WKLV OLQH RI DSSURDFK VKRXOG EH VHULRXVO\ FRQVLGHUHG LQ UHDFKLQJ WKHPXFK
QHHGHGFRPSURPLVHWREULQJWKHFXUUHQWVWDQGRIIEHWZHHQWKHWZRFDPSVWRDQHQG

6HH$OHND0DQGDUDND6KHSSDUGModern Maritime Law, Volume 2: Managing Risks and 
Liabilities7KLUG(GLWLRQ,QIRUPD/DZIURP5RXWOHGJHDWS

,W PD\ EH GHVLUDEOH WR FLUFXPYHQW WKH UHPXQHUDWLRQ LVVXH DV D GLUHFW ILQDQFLDO




VDWLVI\ WKH VDOYDJH FRPPXQLW\ DQG SURPSW LW WR DEDQGRQ LWV SOHD IRU D UHJLPH
LQGHSHQGHQW RI WKH FXUUHQW DUUDQJHPHQWV RI VDOYDJH UHZDUG DQG VSHFLDO
FRPSHQVDWLRQRU6&23,&,QWKHILQDODQDO\VLVDQGFRQFOXVLRQDUREXVWUHJLPHRI
UHVSRQGHU LPPXQLW\ LV ZKDW LV UHFRPPHQGHG E\ WKH SUHVHQW DXWKRU DV WKHPRVW
YLDEOH FRXUVH RI DFWLRQ IRU UHFRQFLOLDWLRQ RI WKH GLIIHUHQFHV EHWZHHQ WKH SDUWLHV
FRQFHUQHG UHODWLQJ WR HQYLURQPHQWDO SURWHFWLRQ VHUYLFHV 7KLV FRXUVH RI DFWLRQ
ZRXOGEHGHVLUDEOHLQWKHLQWHUHVWVRIWKHZRUOGPDULWLPHFRPPXQLW\DVDZKROH
2QH GLVWLQJXLVKHG DXWKRU VWDWHV DV IROORZV ³>,@W LV FODLPHG WKDWPDULWLPH ODZ
GHYHORSVDQGSURJUHVVHV WKURXJKPDULWLPHGLVDVWHUVZKLFKIRUFH WKH LQWHUQDWLRQDO
OHJLVODWRU WRHQDFWQHZODZVRUWRDPHQGH[LVWLQJUXOHVWRSOXJORRSKROHVRUFXUH
GHILFLHQFLHVLQWKHH[LVWLQJOHJDOUHJLPHV´3HUKDSVWKHQHFHVVLW\RIHVWDEOLVKLQJ





























































































































































































































































































































































































































































































































































































5(&2*1,=,1*WKH GHVLUDELOLW\ RI GHWHUPLQLQJ E\ DJUHHPHQW XQLIRUP
LQWHUQDWLRQDOUXOHVUHJDUGLQJVDOYDJHRSHUDWLRQV
127,1*WKDWVXEVWDQWLDOGHYHORSPHQWVLQSDUWLFXODUWKHLQFUHDVHGFRQFHUQIRU
WKH SURWHFWLRQ RI WKH HQYLURQPHQW KDYH GHPRQVWUDWHG WKH QHHG WR UHYLHZ WKH
LQWHUQDWLRQDO UXOHV SUHVHQWO\ FRQWDLQHG LQ WKH &RQYHQWLRQ IRU WKH 8QLILFDWLRQ RI
&HUWDLQ5XOHVRI/DZUHODWLQJWR$VVLVWDQFHDQG6DOYDJHDW6HDGRQHDW%UXVVHOV
6HSWHPEHU
&216&,286RI WKH PDMRU FRQWULEXWLRQ ZKLFK HIILFLHQW DQG WLPHO\ VDOYDJH
RSHUDWLRQVFDQPDNHWRWKHVDIHW\RIYHVVHOVDQGRWKHUSURSHUW\LQGDQJHUDQGWRWKH
SURWHFWLRQRIWKHHQYLURQPHQW
















































DYDLO WKHPVHOYHV RI WKH ULJKWV DQG UHPHGLHV SURYLGHG IRU LQ WKLV &RQYHQWLRQ LQ
UHVSHFWRIVDOYDJHRSHUDWLRQV
 7KH H[WHQW WR ZKLFK D SXEOLF DXWKRULW\ XQGHU D GXW\ WR SHUIRUP VDOYDJH
RSHUDWLRQV PD\ DYDLO LWVHOI RI WKH ULJKWV DQG UHPHGLHV SURYLGHG IRU LQ WKLV















































ODZ WR SURWHFW LWV FRDVWOLQH RU UHODWHG LQWHUHVWV IURP SROOXWLRQ RU WKH WKUHDW RI
SROOXWLRQ IROORZLQJ XSRQ DPDULWLPH FDVXDOW\ RU DFWV UHODWLQJ WR VXFK D FDVXDOW\
ZKLFK PD\ UHDVRQDEO\ EH H[SHFWHG WR UHVXOW LQ PDMRU KDUPIXO FRQVHTXHQFHV













$6WDWH 3DUW\ VKDOOZKHQHYHU UHJXODWLQJ RU GHFLGLQJ XSRQPDWWHUV UHODWLQJ WR
VDOYDJHRSHUDWLRQVVXFKDVDGPLWWDQFHWRSRUWVRIYHVVHOVLQGLVWUHVVRUWKHSURYLVLRQ
RIIDFLOLWLHVWRVDOYRUVWDNHLQWRDFFRXQWWKHQHHGIRUFRRSHUDWLRQEHWZHHQVDOYRUV
RWKHU LQWHUHVWHGSDUWLHVDQGSXEOLFDXWKRULWLHV LQRUGHU WRHQVXUH WKHHIILFLHQWDQG















































 ,I LQ WKH FLUFXPVWDQFHV VHW RXW LQ SDUDJUDSK  WKH VDOYRU E\ KLV VDOYDJH
RSHUDWLRQV KDV SUHYHQWHG RU PLQLPL]HG GDPDJH WR WKH HQYLURQPHQW WKH VSHFLDO
FRPSHQVDWLRQ SD\DEOH E\ WKH RZQHU WR WKH VDOYRU XQGHU SDUDJUDSK  PD\ EH
LQFUHDVHGXSWRDPD[LPXPRIRIWKHH[SHQVHVLQFXUUHGE\WKHVDOYRU+RZHYHU































$ VDOYRURIKXPDQ OLIHZKRKDV WDNHQSDUW LQ WKH VHUYLFHV UHQGHUHGRQ WKH







































 7KH VDOYHG YHVVHO DQG RWKHU SURSHUW\ VKDOO QRWZLWKRXW WKH FRQVHQW RI WKH




















OLPLWDWLRQSHULRGH[WHQG WKDWSHULRGE\DGHFODUDWLRQ WR WKHFODLPDQW7KLVSHULRG
PD\LQWKHOLNHPDQQHUEHIXUWKHUH[WHQGHG
$QDFWLRQIRU LQGHPQLW\E\DSHUVRQ OLDEOHPD\EH LQVWLWXWHGHYHQDIWHU WKH
H[SLUDWLRQ RI WKH OLPLWDWLRQ SHULRG SURYLGHG IRU LQ WKH SUHFHGLQJ SDUDJUDSKV LI











D EDVLV IRU WKH VHL]XUH DUUHVW RU GHWHQWLRQ E\ DQ\ OHJDO SURFHVV RI QRU IRU DQ\
SURFHHGLQJVin remDJDLQVWQRQFRPPHUFLDOFDUJRHVRZQHGE\D6WDWHDQGHQWLWOHG





































D ZKHQ WKH VDOYDJH RSHUDWLRQ WDNHV SODFH LQ LQODQG ZDWHUV DQG DOO YHVVHOV
LQYROYHGDUHRILQODQGQDYLJDWLRQ
E ZKHQ WKH VDOYDJH RSHUDWLRQV WDNH SODFH LQ LQODQGZDWHUV DQG QR YHVVHO LV
LQYROYHG
FZKHQDOOLQWHUHVWHGSDUWLHVDUHQDWLRQDOVRIWKDW6WDWH





DQ\ WLPH E\ PHDQV RI D QRWLILFDWLRQ DGGUHVVHG WR WKH 6HFUHWDU\*HQHUDO 6XFK
ZLWKGUDZDO VKDOO WDNH HIIHFW RQ WKH GDWH WKH QRWLILFDWLRQ LV UHFHLYHG ,I WKH











$GHQXQFLDWLRQ VKDOO WDNHHIIHFWRQH\HDURU VXFK ORQJHUSHULRGDVPD\EH



















L HDFK QHZ VLJQDWXUH RU GHSRVLW RI DQ LQVWUXPHQW RI UDWLILFDWLRQ DFFHSWDQFH
DSSURYDORUDFFHVVLRQWRJHWKHUZLWKWKHGDWHWKHUHRI
LLWKHGDWHRIWKHHQWU\LQWRIRUFHRIWKLV&RQYHQWLRQ
LLL WKHGHSRVLWRIDQ\ LQVWUXPHQWRIGHQXQFLDWLRQRI WKLV&RQYHQWLRQ WRJHWKHU
ZLWK WKHGDWHRQZKLFK LW UHFHLYHGDQG WKHGDWHRQZKLFK WKHGHQXQFLDWLRQ WDNHV
HIIHFW
LYDQ\DPHQGPHQWDGRSWHGLQFRQIRUPLW\ZLWKDUWLFOH
Y WKH UHFHLSW RI DQ\ UHVHUYDWLRQ GHFODUDWLRQ RU QRWLILFDWLRQPDGH XQGHU WKLV
&RQYHQWLRQ








7KLV &RQYHQWLRQ LV HVWDEOLVKHG LQ D VLQJOH RULJLQDO LQ WKH $UDELF &KLQHVH
(QJOLVK)UHQFK5XVVLDQDQG6SDQLVKODQJXDJHVHDFKWH[WEHLQJHTXDOO\DXWKHQWLF
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